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STATE OF MICInGAN 
IN THE COURT OF CLAIMS 

WILLIAM KARWACKl and 
KATHRYN KARWACKl, 

Plaintiff, 

-V-, 

STATE OF MlCInGAN, MICInGAN 
MlCIDOAN DEPARTMENT OF 
TRANSPORTATION, 

Defendant. 

Lawrence S. Katkowsky (P15740) 
Dondi R Vesprini (P60390) 
Attorney for Plaintiff 
30200 Telegraph Road, Suite 430 
Bingham Farms, Ml 48025 
(248) 901-3400 
(248) 901-3401 (fax) . 

Case No. 10- 20-MO 
Hon. Paula J. M. Manderfield 

Philip L. Bladen (P5'6443) 
Attorney for Defendant ' 
Van Wagoner Bldg . . 
425 W. Ottawa Street, Fl. 1 
Lansing, MI 48909 
(517) 373-1470 
(517) 335-4554 

PLAINTIFFS' SECOND AMENDED COMPLAINT 

NOW COME Plaintiffs, WILLIAM KARWACKI and KATHRYN KARWAC� by 

and through their atto�eys, LAW OFFICES OF. LAWRENCE S. KATKOWSKY, P.c., and 

complain against the Defendant herein, and for cause of action show unto the Honorable Court as 

follows: 

1. That at all times herein mentioned Plaintiffs are residents of the Township of 

Oakland, County of Oakland, State of Michigan. 

2. That at all times herein mentioned Defendant State of Michigan, through its 

Department of Transportation (hereinafter "MOOT" ) bad ownership and jurisdiction of -36, 

Livingston County, Michigan. 

3. ·William Kirk Karwacki was the rider and Kathryn Ann Karwacki was the passenger 

on M-36, That on or about August 29,2009, Plaintiff, William Kirk Karwacki, was the operator of, 

and Plaintiff Kathryn Karwacki was a passenger on a 2007 Harley Davidson motorcycle being 

operated eastbound on -36 approximately .15 miles east of Kathryn, Unadilla Township, 

Livingston, County, Michigan, and when proceeding around a curve at the above time and place, said 
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motorcycle encountered pavement liberally covered with crack filler which covered approximately 

75% of the northbound lane (towards Pinckney) �d also had excessive rutting of the pavement 

surface, at which time the motorqcle, which was leaned over to the right in negotiating the curve, 

slipped on the crack filler anellor rutting and fell, and slid over into the oncoming lane, coming into 

contact with another vehicle coming the other way, causing serious personal injuries to both 

Plaintiffs. 

4. That Defendant was negligent and failed to in its duty to maintain the . 

8rorementioned highway in reasonable repair so that it was reasonably safe and convenient for 

public travel including motorcycles, pursuant to MCL §691.1402(1) in failing to maintain the 

improved portion of the highway including, but not limited to the eastbound lane of M-36 at the 

aforementioned place as follows: 

A. That Defendant knew, or in the exercise of reaso�ble care should have 

known, that crack filler is a much slipperier surface than asphalt paving and 

is a distinct hazard and very dangerous for motorcycles to traverse, especially 

around a curve under the circumstances of this incident. 

B. That Defendant MDOT anellor contractors working under their supervision . 
and control, appliedfartoo much crack filler than is reasonable and proper for 

the cracks that were in the highway at the place where the accident occurred. 

matter. 

C. That Defendant knew, or in the exercise of reasonable care should have 

known that the rutting present on the road surface was excessive and 

presented a distinctly hazardous condition for motorcycles to traverse, 

especially around a curve under the circumstances of this incident 

D. That Defendant MOOT anellor contractors working under their supervision 

and control, allowed the rutting to exist at a depth over and above that which . 
is reasonable and proper in the surface of the highway at the place were the 

accident occurred . 
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E. That Defendant MOOT had a duty to repave the surface of the highway rather 

than to 'Saturate most of its surface with crack filler as it did and to repair the 

rutting present in the road surface at the time of the accident. 

s. That Defendant knew of the aforementioned conditions with enough time to remedy 

same since. Further, that said defects as set forth above existed at least thirty (30) or more days 

prior to the date of injury of the Plaintiffs. 

6. That a Notice of Intent To File Claim pursuant to MCL §691.1404(1) was served 

upon the Michigan Court of Claims, in triplicate, by Certified Mail, return receipt requested, on or 

about December 4, 2009. 

7. That as a proximate cause of Defendant Road Commission's failure to inaintain the 
. .  --. - -. -,,--u-8f=o=re=m=e=ntil:!'o=n=ed:-::1 road;PlaffitiffWilllam r<1rK KarWacKi suffered serious injuries t<rbisiefthand; . 

shoulder, as well as injuries to other portions of his body. Further, that said Plaintiff' has endured ' 

much pain, suffering, tonnent, and mental anguish, and will continue to suffer further of same for 

an indefinite period into the future and permanentl� . 

8. That as a proximate cause of Defendant Road Commission's failure to maintain the 

aforementioned road, Plaintiff, Kathryn Karwacki suffered a broken right leg and right hand, and 

injuries to other portions of her body. Further, that said Plaintiff' has endured much pain, suffering, 

tonnent, and mental anguish, and will continue to suffer further of same for an indefinite period into 

the future and permanently. 

9. That as a proximate cause of Defendant's failure to maintain the aforementioned 

road, Plaintiffs William Kirk Karwacki and Kathryn, Karwacki suffered disfiguring scars and other 

disfigurements, pennanently, and has been caused to suffer embarrassment, humiliation, and mental 

anguish therefor. 

10. That as a proximate cause of Defendant's failure to maintain the aforementioned 

road, Plaintiffs William Kirk Karwacki and Kathryn Karwacki each suffered the loss of wages and 

earnings, and fringe benefits including but not limited to medical insurance, property damage to the 

motorcycle and clothing, and also have each incurred and became indebted for large sums of money 

as and for the hospital and medical care and treatment of their injuries and for non-related medical 
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conditions. 
, 

11. That as a proximate cause of Defendant' s failure to maintain the aforementioned road, 
each plaintiff has suffered the loss of pleasures and �njoyments and may be caused to suffer further 

loss of same for an indefinite period into the fu�. 
12. That as a proximate cause of Defendant's failure to maintain the aforementioned road, 

each plaintiff has suffered the loss of the care, society, companionship, and consortium of their 

respective spouse, and may be caused to suffer further loss of same for an indefinite period into the 

future and pennanently. 

WHEREFORE, each Plaintiff respectfully seeks judgment in their respective favor and 

against the Defendant in a sum in excess of Twenty Five Thousand ($25,000.00) Dollars which the 

trier of fact finds that each has sustained, together with costs, interest, and attorney fees. 

Dated: January 24, 2011 

PROOF OF SERVICE 

The undersigned certifies that the foregoing 
instrument was served upon all parties to the above 
cause to each of the at torneys of records herein at 
their respective addresses as disclosed on the 
pleadin&s..,9n eR-dlfi-�/ 
By: _""_ 1 U.S. Mail _ Fax 

_ Hand Delivery _ Overnight Delivery 
Certified Mail Other: _-=-_ 

Law Offices of 
Lawrence S. Katkowsky, P.C. 
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STATE OF MICH;[GAN 
-IN THE COURT .oF CLAIMS 

WILLIAM �WACKI and 
KATHRYN KARWACKI , 

-Plainti£fs, 

v Cas e  No. 10-20-MD 
Hon. Paula J . M. Manderfield 

MICHIGAN DEPARTMENT 
OF TRANSPORTATION , 

Defendant. 
/ 

MOTION FOR SUMMARY DISPOSITION 

BEFORE THE HON. PAULA J.M. MANDERFIELD, CIRCUIT JUDGE 

Ingham Count:y, Michigan - Wednesday, February 15, 20J.2 

APPEARANCES: 

For the Plaintiffs: 

For the Defendant: 

REPORTED BY: 

DONDI R. VESPRINI ( P6 0390 ) 
Buckfixe & Buckfire , PC 
258 0 0  Northwestern Hwy, Ste. 890 
Southfield, MI 4 8 0 7 5  

PHILIP L. BLADEN (P564 4 3 )  

Ass i stant Attorney General 
425 West Ottawa Street 
VanWagoner Building, Fourth Floor 
Lansing, MI 4 8933 

Mel inda I. Dexter, RPR, CSR-4 629 
Offi cial Court Reporter 
313 W. Kalamazoo 
Post Dffice Box 40771 
Lansing, MI 4 8901-7971 
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Ingham County, Michigan 
Wednesday, February 23,2010 - At�:23 p.m. 

3 THE COURT: Okay. Are the parties here on 
4 Karwackl versus Department of Transportation? 
5 MR. BLADEN: Yes, your Honor. 

6 THE COURT: Okay. Who's here for Plaintiff? 
7 MR. VESPRINI: Good afternoon, your Honor. 

B Dondi Vesprlni appearing on behalf of the Plaintiff. 
9 THE COURT: Okay. And, Mr. Bladen, you'r.e here 

10 on behalf of the Department of Transportation? 

11 MR. BLADEN: Yes, your Honor. 

12 THE COURT: Okay. This Is your motion, I 
13 believe. 

14 

15 

16 

17 

MR. BLADEN: Yes, your Honor. 
THE COURT: Okay. Go ahead. 
MR. BLADEN: Thank you, your Honor. 
Your Honor, may it please the-<:ourt, the 

1 approaching the opposite lane. 

2 At the time of the accident and in their notice 

3 of intent and, in fact, even in their original complaint, 
4 which was filed almost a year after the accident, I 
5 believe their argument or their belief that excessive 

6 crack fill or crack sealant that was placed on the road 
7 by the Road -- er, by MOOT contributed to their accident 

B or caused it by causing a loss of friction on the roadway 
9 and causing their motorcycle to slip and fall. There was 

10 no mention of any road defect, such as rutting, potholes, 
11 gravel, any other kind. 

12 The four witnesses that were present at the 
13 scene or riding with them wereJim and Vicki Dlnverno, 
14 who were riding In the - on the motorcycle together tnat 
15 was riding parallel to the Karwackls most of that day, 
Hi sometimes ahead, sometimes behind depending on the flow 
17 of the travel, but, nevertheless, fairly close to the 

1B Michigan Department of Transportation brought this motion 1B Karwackis. And Doug Smith, who was the lead motorcycle 

------1....;J,.9-.UfKIef-M�-1-6(Q(-7h-9�-al-immuAity,alse----1 -i-S--iA-the-eAaiA-Gf-a5eut-ei9flt-eHlme-9i�fld-fl-e·c�vlG-l .. ·-"EG-"' ---j---
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20 . (000), (0(8), but, under (Om, we're entitled to 20 Mr. Smith was Dan Dryer, who was ahead of the Dinvernos 
21 attach supporting documents, Including affidavits or 21 In the chain of bicycles in the line. 
22 deposition testimony. 22 THE COURT: He was ahead -
23 And the central issues for this motion are two 
24 things: One, whether or not under MCl '691.1404 the 
25 Karwackis listed all of the witnesses known to them at 

3 
1 the time with respect to their claim that a defect in 

2 M-36 caused their motorcycle to wipe out and injure both 

3 of them. 
4 The second Issue is whether or not a claim 
5 that, in fact, it was possible that rutting in the 

6 roadway was a cause of their accident, which was added by 

7 amendment granted by thi� Court well after the notice 
B period and was not noted in their notice, can be 
9 maintained under the highway exception and under the 

10 notice provision. 
11 As the Court knows, I'll sort of short summary 
12 the facts of the case: The Karwackis were attending a 

13 motorcycle event in lansing, Michigan, Labor Day weekend 
14 in August of 2009. And on the twenty-ninth of August, 
15 the Karwackis, who were riding on the same motorcycle 

16 together, Mr. Karawackl was driving it, and a number of 
17 their friends and acquaintances, including the four 
1B witnesses that they didn't name in their notice, took off 
19 or left from Lansing around noontime - it's not exactly 
20 clear exactly when they left - in order to make an 
21 excursion down to Hell, Michigan. 
22 And during the course of their ride on M-36 
23 heading towards Hell, Michigan, they were rounding a 

. 24 .. curve .and the. Karwackis lost contr.olof their motorcycle 
25 and went down and struck an oncoming vehicle that was 

4 

23 

24 

25 

MR. BLADEN: He was ahead. 
THE COURT: - of Plaintiff? 
MR. BLADEN: That's correct, your Honor. 

1 THE COURT: Okay. 

5 

2 MR. BLADEN: Immediately after the - when the 
3 accident took place, both Mr. Smith and Mr. Dryer 
4 indicated that - in Mr. Dryer's case he actually saw the 
5 Karwacki bike going up in the air after it had struck the 
6 bike. Both of them indicated they heard something going 
7 on behind them, immediately turned around and went back 
B to the scene. 

9 The same thing for the Dinvernos; they heard 
10 something, turned around and went back to the scene. 
11 They were there literally within seconds. What did they 
12 see at the scene? They could provide and did provide 
13 testimony about the condition of the road, whether there 
14 were tar strips on the road, whether there were ruts in 
15 the road, whether there was potholes, or whether there 
16 was gravel on the road. 
17 Two of the witnesses, Mr. Dryer and I believe 
1B Mr. Smith, testified about the condition, the medical 
19 condition -
20 THE COURT: Were they listed? 
21 MR. BLADEN: No .. 
22 THE COURT: Okay. 
23 MR. BLADEN: -- the physical condition of 
.24 Mr. and Mrs. KarwackL One -e they both als.o -.the 

2S witnesses could also testify about what Mr. and 
6 
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1 Mrs. Karwacki were saying immediately after the accident. 1 THE COURT: And that was filed in time. There 

2 Mr. Karwackl was telling people, "I don't know what 2 Is no argument there, correct? 

3 happened." They were able to testify about the weather 3 MR. BLADEN: We're not - we're not disputing 

4 conditions. 4 that the notice that they did file was within the 

5 That's an important point because whether or 5 120 days. But the proposition is - but what they have 

6 not the tar strips contributed to the accident is 6 to do is provide the information within 1 20 days. 

7 conditioned upon - is important to know what the 7 The Burise case that we cited in our brief, 

8 temperature of - of - the ambient temperature of the 8 your Honor, stands for the proposition that you can amend 

9 road was at the time of the accident because if it's 9 your notice and supplement it and update it as many times 

10 warmer, the tar strips are tackier, and they - and they 10 as you want within 120 days. You're not limited to the 

11 increase friction. And if it's cold out, they're 11 first one you filed. But once It's past that 120-c!ay 

12 slippery. And if it's wet, it's slippery. So if they 12 deadline, you can't go back and fix the notice. 

13 can testify about it being sunny and relatively warm in 13 And that's what they tried to do with the 

14 the 70s, that might indicate that it's not slippery. 14 rutting claim and also - and they never actually fixed 

15 In addition, Mr. Karwackl in his deposition 15 the notice with respect to the witnesses except to the 

16 testified that the only reason he knew how fast he was 16 extent that they testified about them in their 

17 going - I think he testified something around 37 miles 17 depositions well after this case had commenced. 

18 per hour, but whatever the number, he got that 18 The statutory provision at issue states that In 

--.-----iI--'�nij__I·AfGrmatieR_fr_eFlHAr..._Glflveme_:__9H:_el:lr_5e;_Hle_513eea-e·�f---i-49--the-ootic:e,tfle-eiatmaflt-has-te-pFeVkle-the-a:-a.Et,-------I--
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20 the motorcycle at the time of the accident happened is a 20 location and nature - specify the exact location and 

21 crucial factor. That's necessary If you're going to do a 21 nature of the defect and the witnesses known to the 

22 reconstruction of how the accident took place. 22 claimant at the time. It doesn't specify what witnesses 

23 And, again, Mr. Dlnvemo was the one who was 23 means, doesn't specify what "at the time" means, and 

24 able to pace and tell Mr. Kanniackl how fast they were 24 doesn't specify what "known to the claimant" means. I'm 

25 going because for most of the ride, he was traveling next 25 going to explain what all that means here today so that 

7 9 
1 to the Karwacki bike or just ahead or just behind. 

2 All of these individuals were known to the 

3 Karwackis at the time not only of the accident but at the 

4 time they filed their notice of intent. These are not 

5 anonymous bystanders or random people that may have come 

6 by after the accident occurred. They were friends and 

7 acquaintances of the Karwackis, many of whom they had 

8 known for a long period of time. 

9 The Dinvernos, in fact, followed the 

10 ambulance to the hospital. They certainly discuss -

11 had discussions at the scene with these witnesses. 

12 Mrs. Dinverno, in fact, took photographs of the 

13 accident scene within literally minutes of the accident 

14 occurring. They could testify about where the 

15 motorcycles were located, who moved the motorcycle, if 

16 anyone. So, in other words, they had tremendous amount 

17 of information that was valuable, and the Karwackis knew 

18 them and knew of - knew that they knew something. They 

19 may not have known all of the details of what they knew 

20 but they knew that they must have known something. It' 

21 strains credibility to believe that they didn't. 

22 Now, as the Court knows, MCl 691.1404 requires 

23 that a claimant to file an action - In order to preserve 

24 an actionunderthe highway exception to governmental 

25 immunity has to file a notice of intent. And that -

8 

1 the Court can rule on the motion. 

2 I'll dispense with the easy one first: "At the 

3 time." It could mean one of two things: Either, at the 

4 time of the accident. Or, at the time that the notice 

5 was filed. That's not really a relevant question for us 

6 here because they knew about all of these witnesses at 

7 the time of the accident and at the time that the notice 

8 was filed. So it doesn't matter how that Is interpreted. 

9 The question is - central to this motion is 

10 before I get to the rutting claim, is what is meant by 

11 witnesses. The Plaintiffs' argument is that the 

12 definition here must be witnesses to the accident itself. 

13 Witnesses, who, in their words, observed - in their 

14 affidavits, observed the accident or observed the bike 

15 gOing down, but that cannot be - that cannot be the 

16 definition because as I pointed out in our reply brief, 

17 your Honor - well, for two reasons: Number one, under 

18 subsection (2) of MCl 691.1404, the legislature gave MOOT 

19 or the authority the power to investigate the claim. 

20 As we've cited many times in our brief, 

21 your Honor, and under the Plunkett decision, two of the 

22 main purposes of the notice provision is to give the road 

23 authority an opportunity to go out and fix the problem 

24 and an opportunity to investigate while the claim is 

25 still fresh. 

10 
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1 In order to do that, the legislature gave them 

2 Investigative tools, one of which was the ability to call 

1 

2 

3 the claimants' witnesses and put them under oath and ask 3 

4 them about the claim, the extent their - the amount 4 

5 thereof, and the nature of their injuries. 5 

6 If the definition that they're proposing today 6 

occurred, the known extent of the 

injury, the names of any 

witnesses to the accident, and 

that th� person receiving the 

injury intends to hold the county 

liable for damages. 

7 is to the accident alone, witnesses to th� accident, the 7 There is the language that the Plaintiffs want 

B investi'gative purpose of that provision to allow the B to apply to this case. The problem is, even though the 

9 state in this case to call their witnesses to testify 9 legislature kn�w about that language "to the accident; 

10 about the claim, the amount thereof, and the extent of 10 It did not Include it in section 1404 of th� GTLA. It 

11 their injurl�s would be written out of the statute 11 took the words "to the accident" out. 

12 because how would we even know about those other 12 Now, I want to make one corr�ction, your Honor. 

13 potential witnesses, for example, to testify about the 13 In my brief, I point out that that language was in the -

14 ext�nt of their Injuries? The only way we would know 14 the language I cited from MCR 00 MCl 2-24.21 was in that 

15 about it is if they told us, and that's what the purpose 15 statute since 1909. Actually, after doing some further 

16 of the notice provision is. 16 research, that appears to be incorrect. It actually -

17 But aside from that, your Honor, there is 17 the very similar language, and I'll explain this all In a 

1B another strong clue that tells us exactly what the 1B minute, goes back to at least 1948 where the prior 

-------I�Q9is1atuFe_lfiteRded._lfH)IJf�WJemeflta.(-,..tR-G\;/F----t--'-i:9·--iter-Miefl-Gf-th€-St-at-t:lte-5ai�t-Aesses-t-a-sakI�----II-
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20 reply brief, your Honor, I'd point this out: In the 20 accident. " Not much of a difference. 

21 highway exception provision itself; MCl 691. 1402, the 21 In 1996, the legislature amended MCR 2 -

22 legislature which passed that provision In 1964 Included 22 excus� me, MCR [sic] 224.21 subsection (3) to read "to 

23 the following language. It's on page 4 of my 23 the accident." Pretty much the same meaning. 

24 supplemental brief, your.Honor 00 �r, excuse m�, let me 24 In any case, what it tells us is that the 

25 rephrase that. That's on page 3 of my supplemental brief 25 legislature knew and could have put into section 1404 

1 1  1 3  
1 in the second paragraph. 

2 I'll continue whenever you're ready, 

3 your Honor. 

4 THE COURT: Go on. 

5 MR. BLADEN: Okay. In that provision about 

6 midway through the paragraph of subsection (1) of MCl 

7 691. 1402, the legislature stated that: 

B The liability, procedure, and 

9 remedy as to county roads under 

10 the jurisdiction of a county road 

commission shall be provided 

in . . .  MCl 224.21. 

11 

12 

13 In other words, the procedures and policies and 

14 liabilities with respect to county road commissions are 

15 to be determined by MCl 224.21. If you review that 

16 particular statute, it actually has a notice provision 

17 contained within it similar to but not identical to the 

1B one at issue here today. 

19 And in subsection (3) of MCl 224.21, the court 

20 - the legislature said the notice that should be 

21 provided to the road commissions, quote: 

22 The notice shall set forth 

23 substantially the time when and 

2.4 place where the. injury took 

25 place, the manner in which it 

12 

1 language specifying that the witnesses that the claimants 

2 had to provide names of or Identify were witnesses to the 

3 accident or to said accident. The legislature explicitly 

4 specifically did not do that. 

5 And we know they were aware of this statute, 

6 number one. We have to presume the legislature is aware 

7 of existing statute language as a matter of law. I cite 

B the authority for that in our reply, your Honor. 

9 And, number two, they referenced it directly In 

10 section 1402 of the Governmental Tort Liability Act. 

11 They knew about the statute. They knew - must have 

12 known what the language was. 

13 So if you read subsection (2) of MCl 691. 1404, 

14 which gives the investigative powers to the authority -

15 road authority to call the claimants' witnesses and to 

16 testify under oath about the claim, the amount thereof, 

17 and the extent of their injuries, along with the obvious 

1B decision of the legislature not to include the language 

19 "to the accident" in section 1404(1), the only logical 

20 conclusion is that that is - that their 00 that 

21 Plaintiffs' construction of the statute is wrong. And, 

22 frankly, there isn't any case law that supports their 

23 argument either. 

24 The closest thing they can get is. the Rule .case 

25 as far as a published opinion. And that case merely 

1 4 
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1 stands for the proposition that just because you're at 1 Mr. Karwacki was at the scene immediately after it 

2 the scene of an accident for purposes of notice doesn't 2 happened saying, "I don't know what happened. I don't 

3 necessarily make you a witness. And I pointed out the 3 know what happened." Later on, of course, Mr. Karwacki 

4 Way that the court ruled on that was, the daughter who 4 is very descriptive of what happened in his deposition 

5 was sitting In the car when her mother fell down on the 5 well after this took place. MOOT could use that to 

b sidewalk near the car, apparently her actual testimony 6 cross-examine Mr. Karwackl and ask him, "Well, didn't you 

7 about what she knew, what she saw, what information she 7 say at the scene you didn't know what happened?" 

8 had was never provided to the Court, was never 8 Again, we're not trying to create a question of 

9 determined. So the court said, "We don't know what she 9 cr.edibility or fact here on whether he did or didn't know 

10 knew. Therefore, you can't conclude that she was a, 10 what happened. The point Is, this is a mat.erial witness 

11 quote, witness." Doesn't say anything about being a 11 that MOOT should have been notified about. 

12 witness to the accident itself. 12 The same is true for Mr. Dinverno. 

13 And case law now is clear that If you don't 13 Mr. Karwacki said, ''The only r.eason I know how fast -" I 

14 name the witnesses, your claim is .out, if you don't name 14 mean, I'm paraphrasing his testimony, but "I knew how 

lS a known witness. lS fast I was going is because Mr. Dinverno told me," or "I 

16 Now, let's look at the Karwackls' affidavit. 1b learned it from Mr. Dinverno." Mr. Dinverno testified he 

17 Their testimony in their affidavit, which is almost 17 was able to pass it. That's critical information. 

18 Identical; there are slight differences for allowing for 18 Mr. Karwacki is not a direct witness to that because he 

------I�.J:ie-fatt4hat_Ml'_:_KaFwaEki_was_tlr_ivlfl�elF-te5timGAy___ -i--9--deesA!t-remember-it�a5-get-it-f1'Gm-f:ti5-f1-ieAd;-, ----/--
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20 is that the only people they knew about that observed the 20 Mr. Dinverno. Is MOOT entitled to know about that 

21 accident were the Battaglias, Michelle and jerome 21 witness? Yes. 

22 Battaglia They didn't anywhere In their affidavit say, 22 THE COURT: You need to wrap up. 

23 "Our understanding was that we only had to provide the 23 MR. BLADEN: All right. With respect to the 

24 names of witnesses who observed the accident or witnesses 24 rutting, your Honor, with respect to the rutting, 

25 to the accident." They simply say, "The only ones we 

15 
1 knew of who saw the accident occur were the Battaglias. 

2 But if you look at the notice itself, it's 

3 Exhibit C to our original brief, your Honor, and they 

4 also attach a copy, they list not just the Battaglias. 

5 They list the investigating officers, Russell and 

6 Treakle, from the Unadilla Township Police Department; 

7 jesse Howard Mowry; Kenneth johnson; and Brian Lorian. 

8 Although they say, ''There may have been 

9 others, " that actually we know that, of course, they knew 

10 about others. But none of those other people, according 

11 to their own testimony, observed the accident or at least 

12 they didn't know that they observed the accident. 

13 In fact, the police officers arrived well after 

14 the accident occurred to conduct an investigation. If 

15 their interpretation is correct that they didn't think 

16 they needed to add the witnesses of people who didn't see 

17 the accident actually take place, why would they add all 

18 those other people? I think the answer is, those people 

19 were listed in the police report and so they were being 

20 over- inclusive because they wanted to make sure they 

21 listed all possible witnesses, even ones who didn't see 

22 the accident actually take place. So why didn't they 

23 list those other four people? As I pointed out, they may 

24 provide some difficu.lty for the Karwackis. 

25 One of the witnesses testified that 

16 

25 your Honor, their own expert witness, Mr. Valenta, in 

17 
1 their affidavit said, ''The only way you could possibly 

2 know about this is if you're a trained highway engineer." 

3 And, in fact, the tar strips or the crack fill 

4 camouflaged them." 

5 Now, the idea that MOOT would be put on notice 

6 of the alleged rutting, which, by the way, falls within 

7 the AA5HTO standards for depth, according to 

8 Mr. Valenta's own analysis of it. And according to the 

9 Plunkett case, there is no way MOOT would have been on 

10 notice or even found it. 

11 In fact, Mr. Geib, the head of the T5C - and 

12 he's Exhibit No. K attached to our original brief, 

13 your Honor -- said that when he heard about the accident, 

14 he sent out an associate engineer to go out and measure 

15 the amount of crack fill that was on the roadway to get 

16 an average width and total surface area, nothing with 

17 respect to the rutting because he wasn't aware of any 

18 claim for rutting. 

19 That is a clearcut case where there Is. no 

20 possible way MOOT could have been put on notice of 

21 rutting. And it wasn't added until after the complaint 

22 was amended by the Court or permitted to be amended by 

23 the Court. So that claim should be dismissed. I'll be 

24 happy to answer any questions, your Honor, and I reserve 

25 some time for rebuttal. 

18 
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1 

2 

3 

4 

THE COURT: Okay. 

MR. BLADEN: Thank you. 

THE COURT: Thank you. 

Okay. Response? 

1 for purposes of the notice statute. 

2 In the Rule case, the plaintiff tripped on a 

3 piece of pipe that was sticking out of the sidewalk, and 

4 she did that in front of her vehicle. She tripped in 

5 MR. VESPRINI: Good afternoon. 5 front of her vehicle. The plaintiffs daughter was in 

6 THE COURT: Good afternoon. 6 the front seat of the car and saw the fall. It's 

7 MR. VESPRINI: Dondi Vesprini appearing on 7 undisputed, if you read that opinion, your Honor, that 

8 behalf of the Plaintiff. Addressing the Defense 8 she saw the fall, but she did not see what caused the 

9 allegations regarding listing of witnesses on my clients' 9 fall. 

10 notice of intent - 10 In that case, the court found that the evidence 

.11 THE COURT: Yes. 11 was inadequate to determine whether or not the daughter 

12 MR. VESPRINI: - Defendant cites to 12 was a witness for purposes of the notice statut� implying 

13 MCl 691. 1404(2), which gives the governmental agency the 13 that a witness needs to actually see the accident itself 

14 right to compel the claimant and his or her witnesses to 

15 testify regarding the claim regarding the amount thereof 

1"6 and the extent of the injury and argues that the language 

14 and possibly what caused it as well. That was a 1 968 

15 .case. 

16 The implication in Rule was actually made 

17 of this statute dictates that the term witnesses means 17 concrete in the concurring opinion of Judge Davis in a 

18 any and all persons that have absolutely any information 18 case that I attached to my brief, Ketchum v City of Grand 

------1--.'1.-11' °--What.soever-t.o-dG-Wit-h-tf:le-GI<VJ·f'" 1h-----------I-H--RQpid5;-WhiGA-i5-a-2-QOO�ur_t_Gf_Appeal£.taSe,what=e-he--
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20 To the contrary, I argued the statute simply 

21 says what it does. If the governmental agency based on 

22 the notice of intent wants to compel the claimants to 

23 testify and any witnesses that they know of, they can do 

24 that, but that statute doesn't provide any insight on 

25 what the term witnesses means or who that encompasses. 

19 
1 Defense also cites to the language of the 

2 notice provision of MCl 224.21, which as he stated is the 

3 statute regarding notice to be given a county road 

4 commission for defective county roads. Your Honor, that 

5 statute has absolutely no applicability in this case as 

6 this statute involves the Michigan Department of 

7 Transportation regarding the defective highway under its 

8 jurisdiction. 

9 My definition, as counsel alluded to as to what 

10 the term witnesses means and the statute applies in this 

11 case, isn't something I created. Case law that 

12 specifically interprets the statute at issue, which is 

13 691. 1404(1), has addressed what it means to be a witness 

14 for purposes of the notice of intent. 

15 The Burlse v City of Pontiac case, which is a 

16 Michigan Court of Appeals case from 2009, gave some 

17 guidance when it said that a notice of intent may not be 

18 found to be defective for a failure to name witnesses of 

19 whom the claimant was unaware. 

20 The other case which adds significant light on 

21 this is the Rule v Bay City case, which was a 1968 case, 

22 that was interpreting a notice provision prior to the one 

23 at issue, but the language was substantially the same. 

24 And as counsel has admitted, the mere presence of a 

25 person at the scene does not make that person a witness 

20 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

stated, and I quote: 

I finally note the defendant 

contends that plaintiffs notice 

Is also defective because it 

fails to list any witnesses. 

However, plaintiff was only 

2 1  
required t o  list witnesses of 

which she was actually aware. 

This is an important provision here. 

Furthermore, a person is not 

necessarily a witness just 

because he or she is present at 

or near the scene of an accident 

unless he or she actually 

observed or was involved in the 

accident. 

And Judge Davis actually referred back to the 

Rule case as authority for that proposition. In the 

Ketchum case, Judge Davis continued: 

The evidence here showed that a 

number of individuals observed 

the defect and observed plaintiff 

immediately after her fall, and 

plaintiff was certainly aware of 

those individuals, but none of 

them actually observed 

plaintiffs fall. I agree with 

the trial court that none of 

those individuals were witnesses 

of the kind that plaintiff was 

required to disclose in her 

22 
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1 notice to defendant. 1 The second reason that the Defense argument is 

2 In the case at bar, your Honor, in the Karwacki 2 flawed, your Honor, is because the persons that he 

• 3 matter, the only persons who actually observed and/or 3 alleges should have been named, these other people who 

4 were involved in Mr. Karwacki's accident were Jerry and 4 were riding, the evidence is clear that they did not see 

5 Michelle Battaglia, who were riding immediately behind 5 the accident. And I'd just refer to Defendant's brief 

6 Mr. Karwacki as they went through the curve at issue. "6 where he summarizes their testimony. -Everything they saw 

7 Michelle testified that she was only two to three bike 7 took place after the accident. They didn't see the 

B lengths behind Mr. Karwacki as they went into the curve. B accident happen. 

9 She actually observed Mr. Karwacki's back tir-e slide due 9 Many of the people that counsel references were 

10 to some type of a slide maneuver on the tar strips that 10 actually In front of the Karwackis. And they admitted 

11 were on the roadway. She saw his bike go down, impact 11 that they heard a crash, looked back, and by the time 

12 the on- coming car that he slid Into in the other lane of 12 they looked back, the accident had occurred. None of 

13 traffic, and Mr. Karwacki's bike came back and hit 13 them saw the accident, nor were any of these people 

14 Michelle. So she was actually involved in the accident, 14 actually involved in the accident. They got through -

15 not only observed it. 15 made it through the curve unscathed. 

16 Jerry Battaglia was right behind his wife, 16 As Jerry and Michelle Battaglia were the only 

17 SO feet behind Mr. Karwackl. He testified that he saw 17 witnesses known to the Plaintiffs within the notice -

1B Mr. Karwackl's bike sideways - In the sideways position 1B the 1.20- day notice period and were, in fact, named on the 

�c-r.QSS..t.ne-GeAt.er-llAe,....44e-saw,aGt.(,laUY-G�Pled -H--fletk+Elf-ifit-eA-t;-t-Ae-Aet�Ee-Gf-ifit-eAt-wa5-C-GmpliafIt.Wit.n-

20 Mr. Karwacki's bike make contact with that on- coming car, 20 the notice statute. 

21 and, unfortunately for Mr. Battaglia, observed 21 Briefly, your Honor, with regards to the 

22 Mr. Karwacki's bike then run into his wife's motorcycle 22 rutting issue, I'm not arguing that the notice of Intent 

23 and take her down. 23 did not mention the words rutting. There was no specific 
. 

24 As the Battaglias were the only two people who 24 mention of rutting in my clients' notice of intent that 

• 
25 saw or were Involved in the accident, these were the only 2"5 was filed. 

23 25 
1 witnesses required to be named under the notice provision 1 However, your Honor, the notice of intent per 

2 at issue in this case, your Honor. Defendant's argument 2 case law that I've stated relying heavily on the Plunkett 

3 that Plaintiff was required to name the multitude of 3 case, which is the Court of Appeals case that was decided 

4 other people who were - happened to be riding in the 4 in 2009, makes clear that so long as the notice of intent 

5 group that afternoon is flawed for two reasons: 5 reasonably apprises the governmental agency of the nature 

6 The statute - first, the statute Is clear that 6 of the claim and if the notice of intent taken as a whole 

7 the Karwackis were only required to name those witnesses 7 substantially complies with the notice statute, then your 

B actually known at the time. While Defense has argued a B notice of intent is a good notice, your Honor. 

9 bunch of times that the Karwackis knew of other people, 9 The Plunkett case, I think part of it -- part 

10 there is no evidence to that effect, your Honor. 10 of the Plunkett case's value is that it demonstrates the 

11 I submitted an affidavit from Mr. and 11 type of notice of intent that courts will find to 

12 Mrs. Karwacki that said that the only two witnesses they 12 reasonably apprise the governmental agency of the nature 

13 knew of who saw the bike go down and saw the accident 13 of the defect. In the Plunkett case, the notice of 

14 occur were the Battaglias. Thus, even if there were 14 intent - and I should point out this was a case against 

15 other actual witnesses to the accident, the only two that 15 MOOT as well, so MOOT is very familiar with this case. 

16 my clients were aware of at the time of the notice - 16 The notice of intent In the Plunkett matter stated that 

17 thatthe notice provision was in effect were the 17 the claim arose when Ms. Plunkett, quote, struck 

1B Battag Ii as , and they were named. 1B standing/pooled water on the roadway surface while 

19 Defense counsel has mentioned that there were 19 driving, which then caused her vehicle to hydroplane out 

20 some other people that were named in the notice of 20 of control and strike a tree on the west side of the 

21 intent. Your Honor, I can tell you as an officer of the 21 roadway. 

• 22 court those were provided by my office counsel because 22 The complaint that Ms. Plunkett's estate filed 

23 those were names on the witness list - er, on the police 23 argued that MOOT was negligent in altering the super-

.. 24 report, so those were added. They didn't have to be, but 24 elevation of the roadway, and the surface of the highway 

25 they were added because they were on the police report. 25 was defective due to excessive rutting, which is exactly 

24 26 
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1 what we allege in our complaint. 1 could have been a proximate cause of the accident. As 

2 As is the case at bar, defense counsel argued 2 soon as I found that out, your Honor, I came to this 

3 In the Plunkett case that since the notice of intent did 3 Court, and I asked this Court to allow me to file an 

4 not specifically use the word super- elevation or rutting, 4 amended complaint, to amend the complaint to add 

5 the complaint that based negligence on these grounds was 5 allegations of rutting. This Court granted that over the 

6 barred. The court disagreed with defendant then and said 6 argument of counsel, which was virtually an identical 

7 that taken as a whole, the notice reasonably apprised 7 argument as he made today; that the amendment should not 

8 MOOT of the nature of the defect. 8 have been allowed because the rutting was not mentioned 

9 The court stated that although it did not use 9 in the notice of intent. 

10 the words rutting or super- elevation, it adequately 10 Your Honor, this - the state of Michigan has a 

11 described the location and nature of the defect to the 11 very, vt!ry long line of juris prudence allowing liberal 

12 extent that it reasonably apprised MOOT of the Plunkett's 12 amendments of complaints, liberal amendments of 

13 claims. 13 pleadings. I cited many, many cases confirming that. 

14 In this case, your Honor, the notice of intent 14 And, in fact, your Honor, Defendant has cited' no 

15 that was filed admittedly did not use the word rutting, 15 authority against the proposition that we couldn't amend 

16 similar to the notice of intent In the Plunkett case. 16 the complaint. 

17 However, your Honor, it's Plaintiffs' position that the 17 The reason that there is no authority out 

18 language of the notice of intent, when taken as a whole, 18 there, your Honor, is because it would fly in the fac� of 

------I-U-adequatel¥-desc:ibed-t.ne...J.oGat.jQn-and-nat.ur-e-ot4l:!e-o----I�__MitAigaA!s-IQAg-st-aAGmg.juFi5-pRJdeRGEl-f-egar-ding-tHh'e-'''---+---
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20 defect to the extent that it reasonably apprised 20 allowance of amendments of pleadings. That is what 

21 Defendant of Plaintiffs' claims. 21 discovery is for. 

22 It's very specific to location. In fact, 22 If - if Defense counsel's position is correct 

23 Defendant is not arguing that they weren't aware of the 23 that the amendment should not have been allowed, then you 

24 location of the defect. It's also very specific not only 24 would never, ever, ever be able to amend a pleading to 

25 describing the crack fill, but the language of the notice 25 add a count of negligence against a governmental agency. 

27 29 
1 of intent specifically alleges a failure on the part of 1 This issue has been decided. The amendment was 

2 the Defendant to "repave the surface of the highway." 2 granted, your Honor. In fact, when you granted the 

3 Given the specificity of the location, the 3 order, you actually ordered that any investigation as to 

4 specificity of speaking of the crack fill defect, 4 the rutting be done by each side's expert at the same 

5 certainly this would - gave Defendant enough important 5 time. Defendant is simply seeking a second bite at the 

6 facts to send somebody out, investigate the cracking, and 6 apple on this issue, your Honor. 

7 investigate the need to repave the roadway and would have 7 And for all of the reasons that I've mentioned, 

8 discovered potential issues with rutting of the road 8 I would ask that Defendant's motion be denied in its 

9 surface. 9 entirety. Thank you, Judge. 

10 Given the specificity of the notice of intent 10 THE COURT: Okay. Five minutes for rebuttal, 

11 and in reliance on the Plunkett case, your Honor, 11 Mr. Bladen. 

12 although the notice of intent in the case at bar did not 12 MR. BLADEN: All right, your Honor. Briefly. 

13 specifically use the word rutting, I argue that it was 13 All right. With respect to the Rule case, I believe that 

14 sufficient to reasonably apprise Defendant of the claim. 14 the facts of that case, there was no testimony from the 

15 In the alternative, your Honor - and I'll be 15 daughter herself about whether she saw the accident or 

16 brief on this one because the Court actually already 16 not. Whether she saw her mother fall was testimony from 

17 decided this issue. In the alternative, if this Court 17 her mother. And the court said, "look, you can't base 

18 were to find that the notice was good only as to the 18 the decision on whether she was a witness or not merely 

19 crack fill, that it wasn't sufficient to include any 19 on the hearsay testimony of her mother." You have to go 

20 allegation of rutting, you may recall, your Honor, 20 to the direct source, and that's the witness. And that's 

21 sometime ago, probably eight or nine months ago, I came 21 what w� did in this case. We got their depositions. And 

22 before this Court when my expert, Jim Valenta, went out· 22 we know exactly what they saw and what they didn't see. 

23 in January of last year to investigate the roadway to do 23 Second, the Ketchum case, first and foremost, 

24 some homework on the crack fill issue, .and he fO.und that 24 your Honor, let me.- I ap.ologize, your Honor. The 

25 the rutting existed. It could have created an issue. It 25 Ketchum case, number one, it's unpublished, not binding. 
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1 Number two, Judge Davis's concurrence wasn't 1 along the wheel tracks. The crack fill they alleged 

2 even part of the majority opinion in Ketchum to the 2 messed up the friction coefficient for their tires, and 

3 extent that it even would be considered relevant. The 3 so they slipped and fell on it. Completely two different 

4 majority in Ketchum didn't even get to the issue of 4 claims; Two different
"
alleged defects. 

5 whether or not the witnesses were properly named or 5 And this is not merely a situation where they 

6 not. They said we -- in fact, on page 3 of the slip 6 described in general terms, "My bike went down due to a 

7 opinion, which is Exhibit 8 attached to the Plaintiffs' 7 discontinuity in the road," and they didn't use the word 

8 brief, that -- they list all the alternative arguments 8 rutting. They gave a completely misleading notice that 

9 that the defendant in that case made, and one of them was 9 did not apprise MOOT of any possibility that it was a 

10 the witnesses who helped Mrs. Ketchum get up and assisted 10 pavement defect. And the allegation that, 'Well, you 

11 her after the accident were not listed in the notice. 11 didn't maintain the road," that goes to the fact that you 

12 They said, "We don't have to get to that point 12 used too much crack fill to fill the cracks. It has 

13 because we've ruled that it wasn't precise as to the 13 nothing to do with whether or not you fixed rutting. At 

14 nature of the defect." And so that's not even a holding 14 least that's the obvious intent of the notic.e. And 

15 in that case. And I think as I pointed out, Judge Davis, 15 that's what was said, frankly, in their original 

16 while I respect his opinion, is incorrect on the law 16 complaint. 

17 because if you look at the statute, and I pointed out the 17 Now, counsel engaged in a little bit of 

18 statutory interpretation, there is no possible way that 18 hyperbole by saying, "Well, this would never allow -- if 

-____ -/..J.9--t/:lat..cou Id-be..the..int-6f.lt-ot.t-ha-legislat-ur-:oE!,.�------_H,,e n--the-Gour-t-wGuld-t-hroW-it-Gut,it-would-Rev.er-allow-anl----1 
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20 With respect to the amendment of the complaint 20 amendment against the state of Michigan." That's not 

21 and the rutting, your Honor, your Honor specifically 21 true, first of all. What we're talking about here is a 

22 asked me whether I was intending to file a motion for 22 notice of intent requirement. You have to provide notice 

23 summary disposition at some point, and I said we reserve 23 of this - of the exact location and nature of the 

24 the right to do that, and you granted the amendment even 24 defect. The.court -- Supreme Court in the Rowland case 

25 though we - we stated that. 25 said you hav.e to enforce the statutory notice provision 

31 
1 We have the right to bring this amendment --

2 this motion. We're not questioning at this point the 

3 amendment of the complaint. We're questioning at this 

4 point the claim itself. We've actually had our 

5 investigative people go out there and do the 

6 investigation now. You know, we could bring a separate 

7 motion strictly on whether or not this is even a defect 

8 under the law. Under the Plunkett case, it doesn't even 

9 meet the statutory - it wouldn't even meet the AASHTO 

10 definition of an unacceptable rut, even if they do exist. 

11 Another problem we have is, we don't know if 

12 the ruts were there on the date of the accident. The 

13 earliest that you could say the ruts existed is when 

14 Mr. Valenta went out there because MOOT certainly didn't 

15 see any before then. 

16 As I pointed out, Mr. Geib sent out an 

17 associate engineer to go out there and measure the crack 

18 fill. Nothing, nothing about any ruts. And the 

19 discussion of crack fill is a completely different 

20 alleged defect from a rut. It's like saying there was 

21 ice on the road versus a pothole or there was a slippery 

22 substance on the road versus a pothole, or there was 

23 gravel on the road that caused me to slip and fall versus 

24 a pothole. 

25 Rutting is a physical depression in the road 
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1 as written. 

2 And, finally, while counsel, and I understand 

3 why, relies on Plunkett, I pointed out in our reply 

4 brief, your Honor, the recent Supreme Court case in 

5 jakapovich [phonetic] calls that seriously into question 

6 because the Court of Appeals in jakapovlch relies heavily 

7 on the very same language that counsel relies on today in 

8 Plunkett. 

9 In jakapovich, the lady fell down on the 

10 sidewalk in front of two houses. She gave the address of 

11 one house but the defect was actually in front of the 

12 other house or other address. They were right next to 

13 each other. The trial court said, nOh, that's not a --

14 that's substantial compliance. It's a technical defect, 

15 and I'm denying the motion for summary disposition." The 

16 Court of Appeals, relying on Plunkett using the same 

17 language that counsel relied on said, nOh, that's a 

18 technical defect. You have to liberally construe the 

19 notice provisions in favor of the claimant, etcetera." 

20 They cited substantial compliance. Supreme Court said, 

21 "Nope." 

22 THE COURT: Your four or five minutes are up. 

23 MR. BLADEN: The Supreme Court said, "No. The 

24 claim should have been dismissed." Thank you, 

25 your Honor. 
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1 THE COURT: Okay. And the Court notes that 

2 this motion was brought under 2. 1 1 '6(Ocn for failure to 

3 properly plead in avoidance of governmental immunity. 

4 And the Court notes that this Plaintiffs' claim 

5 is brought under the highway exception to the 

6 Governmental Tort Uability Act, which is 691 . 1 401 . And 

7 pursuant to that exception, the Department of 

B Transportation is required to keep a highway under its 

9 jurisdiction in reasonable repair and in a condition 

10 reasonably safe and fit for travel. And if not so 

11 maintained, a party may recover damages suffered by the 

12 governmental agency's lack of reasonable repair in 

13 maintaining the highway in a safe condition. 

14 However, there is a notice provision that the 

15 Plaintiff must provide to the governmental agency. And 

16 under the case law, the purpose is twofold, which has 

17 been discussed by counsel. One, to provide the 

1B governmental agency with an opportunity to investigate 

--.----I�.ha4a�m_wh�te...it�U_f1-esl1_afid_aI,G_t�ive-t-A 

20 agency an opportunity to remedy the defects before other 
." 

21 persons are injured. 

22 Now, pursuant to section 1 404(1 ) ,  the notice 

23 must be filed within 1 20 days with the Court of Claims 

24 Clerk and shall serve notice on the agency of the 

• 
25 occurrence of the injury and the defect. The notice 

35 
1 shall specify the exact location, nature of the defect, 

2 the injuries sustained, and the names of the witnesses 

3 known at the time by the claimant. 

4 So Defendant's arguing that the case should be 

5 dismissed because Plaintiff has failed to comply with 

6 that notice provision, first, specifically, as to not 

7 including their theory that rutting may have been a cause 

B of the accident. 

9 Plaintiffs' notice included excessive crack 

10 filler caught -- was one of the causes. Also they 

11 alleged failure to repave that area of the road rather 

12 than allowing the surface to become saturated with crack 

13 filler, and that was the condition or nature of the 

14 defect provided by Plaintiff in their notice, and rutting 

15 was not mentioned. 

16 However, the Court did grant Plaintiffs' motion 

17 to amend their complaint, and they added the defect of 

1B excessive rutting. And Defendant opposed that motion for 

19 the same argument that's made here today and has not 

20 appealed that decision or requested reconsideration. 

21 However, looking at the case law, I don't 

• 22 believe that there is a requirement that all possible 

23 legal theories be included in the notice of intent. It 

24 - by providing the location of the defect, and that was 

25 specifically spelled out in the notice of intent, and the 
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1 nature of the defect, it's obviously a problem with the 

2 highway, the crack filler, the Department was put on 

3 notice that -- so they had the opportunity to go out 

4 immediately and investigate the claim. I'm sure there is 

5 pictures of the road that were taken by the engineer 

6 immediately after it happened. 

7 So I believe the purpose of the notice to give 

B the governmental agency an opportunity to investigate the 

9 claim while it was still fresh was accomplished and also 

10 the opportunity to remedy the defect. -So the -Court 

11 denies Defendant's motion based on that argument. 

12 Now, their argument that Plaintiff has failed 

13 to provide witness - names of the witnesses known at the 

14 time by the claimant, the Court is also denying that 

15 motion for the reason that there were several people 

16 riding motorcycles in a group. Plaintiff listed the two 

17 that were directly behind Plaintiffs' motorcycle in 

1B addition to several other witnesses who were listed in 

-i--9--t_Ae-peliee-r-epert. 

20 So the question is, who actually is a witness? 

21 Is it anybody in the vicinity who is a witness that's 

22 required to be named, or is it just people who actually 

23 witnessed the accident? And there is different cases 

24 that discuss the definition of a witness, but I believe 

25 the interpretation that a witness must actually see the 

37 
1 accident and possibly what caused it would be the 

2 witnesses to be named. 

3 There is, you know, scheduling orders and other 

4 requirements for witness lists being named later during 

5 the course of litigation. But the witnesses from the 

6 police report and the two people who were on motorcycles 

7 directly behind Plaintiff, I believe, was sufficient. 

B They were present at the time of the accident, and they 

9 actually witnessed the accident. And they're the ones 

10 known to Plaintiff at the time, according to Plaintiffs' 

11 affidavit. 

12 So the Court is denying the motion regarding 

13 the notice of intent being defective due to Plaintiffs' 

14 failure to provide every and all possible witnesses in 

15 their notice of intent. 

16 Mr. Vesprini, if you'd submit an order, please. 

17 MR. VESPRINI: I will, your Honor. Thank you. 

1B MR. BLADEN: Actually, your Honor, I have a 

19 draft order that I'll shown Mr. Vesprini --

20 THE COURT: Okay. 

21 MR. BLADEN: -- with your permission. If he's 

22 okay with it, we can submit that. 

23 THE COURT: Okay. 

24 (At 3: 1 4 p. m., the matter is 

25 concluded.) 
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CITY OF PONTIAC, 

Defendant-Appellant. 

----�--------------------------�/ 
On order of the Court, the application for leave to appeal the March 9, 2010 

judgment of the Court of Appeals is considered, and it is  DENIED, because we are not 
persuaded that the questions presented should be reviewed by this Court. " , 

MAruLYN KELLY and HATHAWAY, 11., would grant leave to appeal. 
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I, Corbin R. Davis, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 
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S T A T E  O F  M I C H I G" A N 

C O U R T  O F  A P P E A L S  

REGINA OSBORNE, UNPUBLISHED 
March 9, 201 0  

Plaintiff-Appellee, 

v No. 2893 13 
Oakland Circuit Court 

CITY OF PONTIAC, LC No. 2007-086702-NO 

Defendant-Appellant. 

Before: Donofrio, P.J., and Meter and Murray, JJ. 

PER CURIAM. 

Defendant appeals as of right from the trial court's order denying its motion for summary 
disposition based on governmental iinmunity. See MCR 2. 1 1 6(C)(7). We reverse and remand 
for further proceedings consistent with this opinion. This appeal has been decided without oral 
argument pursuant to MCR 7.214(E). 

On August 2 1 ,  2007, plaintiff was injured when she was riding her bicycle and hit a 
pothole on Carriage Circle in Pontiac. Plaintiff sued defendant under the highway exception to 
governmental immunity on October 19, 2007, but never sent a separate notice of the incident. At 
issue here is whether the complaint provided sufficient notice to defendant. 

MCL 691 . 1404 provides, in relevant part: 

(1) As a condition to any recovery for injuries sustained by reason of any 
defective highway, the injured person, within 120 days from the time the injury 
occurred, except as otherwise provided in subsection (3) [dealing with minors and 
persons incapable of giving notice] shall serve a notice on the governmental 
agency of the occurrence of the injury and the defect. The notice shall specify the 
exact location and nature of the defect, the injury sustained and the names of the 
witnesses known at the time by the claimant. 

(2) The notice may be served upon any individual, either personally, or by 
certified mail, return receipt requested, who may lawfully be served with civil 
process directed against the governmental agency, anything to the contrary in the 
charter of any municipal corporation notwithstanding . . . .  [Emphasis added.] 
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The complaint identified the location of the defect as "on Carriage Circle" "at or near the 
intersection of Auburn Road'� in the City of Pontiac. The nature of the defect was identified as 
''uneven/unlevel/crumbling concrete, and/or improperly patched repairs." The injury sustained 
was well-described; this element is not at issue. No witnesses were identified at all, despite the 
fact that there were indeed mown witnesses. 

After 120 days had passed since the accident, defendant moved for summary disposition, 
arguing that notice must be given before the lawsuit is commenced; i.e., the complaint itself 
cannot serve as the notice required by MCL 69 1 . 1404. Defendant asserted that even if the 
complaint could serve as notice, plaintiffs complaint did not contain all the necessary elements 
because she did not identify the exact location of the defect or name any witnesses mown at the 
time. Plaintiff countered that neither the statute nor case law requires notice to be separate from 
the complaint or to be sent before the complaint is filed. She also asserted that she sufficiently 
described the location of the defect and that, although she did not name mown witnesses, she 
substantially complied with the requirements of MCL 69 1 . 1404, and that was sufficient. 

The trial court found that the complaint could serve as notice and that it was adequate 
despite not naming witnesses because ''the motive behind the statute [is] to prevent future 
injuries, not as a precondition to a lawsuit or a potential Summary Disposition motion for 
defendant." 

We review de novo a trial court's decision to grant or deny a motion for summary 
disposition. Spiek v Dep 't of Transportation, 456 Mich 33 1,  337; 572 NW2d 201 (1998). 
Statutory interpretation is a question of law that we also consider de novo on appeal. Detroit v 
.Ambassador Bridge Co, 481 Mich 29-, 35; 748 NW2d 221 (2008). 

We agree with defendant that plaintiff's complaint lacked required elements and 
therefore was not sufficient to provide the notice required by the statute. Plaintiff correctly notes 
that there is case law holding that, in general, substantial compliance may be sufficient to satisfy 
a statutory notice provision. See Meredith v Melvindale, 381 Mich 572, 579-580; 165 NW2d 7 
(1969), and Mullas v Secretary of State, 32 Mich App 693, 697-698; 1 89 NW2d 141 (1971). 
Although these cases have not been expressly overruled, in 2007, our Supreme Court issued 
Rowland v Washtenaw Co Rd Comm, 477 Mich 197, 200; 73 1 NW2d 41 (2007), in which it 
stated that, at least with regard to the highway exception to governmental immunity, there must 
be strict compliance with the conditions and restrictions of the statute. Since then, cases 
construing the highway exception have strictly adhered to the letter of the statute, and this Court 
remains bound by Rowland's insistence on strict compliance with the statutory requirements. · In 
Burise v City of Pontiac, 282 Mich App 646, 652; 766 NW2d 3 1 1  (2009), this Court held that the 
first notice sent by the plaintiff "did not comply with the requirements set forth in MCL 
691 . 1404(1) because plaintiff did not disclose the name of a mown witness" (emphasis added). 
Thus, the complaint in the present case also does not comply with the statutory requirements. 1 

1 Unlike in Burise, 282 Mich App at 65-2, plaintiff here did not cure the defect in notice within 
the 120-day notice period. 
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Moreover, the cases cited by plaintiff as allowing mere "substantial compliance" are 
distinguishable. Those cases involve facts where the plaintiff attempted to provide the required 
information but arguably did so inadequately, or where there was no evidence that the plaintiff 
mew of witnesses at the time. Here, plaintiff completely omitted one of the requirements for no 
apparent reason, despite the information being available to her well before the filing of the 
complaint. This makes her argument about "substantial compliance" weak, and considerably 
without case support, even ifwe were to find we could ignore the statutory requirement? 

We reverse and remand for further proceedings consistent with this opinion. We do not 
retain jurisdiction. 

lsi Pat M. Donofrio 
lsi Patrick M. Meter 
lsi Christopher M. Murray 

2 Given our holding, it is unnecessary to address the issue regarding whether plaintiff was 
required to provide notice separately from her timely-filed complaint. 
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S T A T E  O F  M I C H I G A N  

C O U R T  O F  A P P E A L S  

JAMES D. WODTKE, UNPUBUSHED 
January 1 8, 2011 

Plaintiff-AppellantlCross-Appellee, 

v 

CITY OF HOWELL, 

Defendant-Appellee/Cross­
Appellant. 

Before: HOEKSTRA, P.J., and CAVANAGH and BORRELLO, JJ. 

PER CURIAM. 

No. 294322 
Livingston Circuit Court 
LC No. 09-0242S7-NO 

Plaintiff appeals as of right the trial court's order granting summary disposition to 
defendant under MeR 2. 1 16(C)(7). Because we conclude that plaintiff failed to give notice in 
compliance with MCL 69l . 1404(1), we affirm. 

I. BASIC FACTS 

In the morning of July 1 1, 2008, plaintiff and Anne Goulah left their apartments to walk 
to a gas station at the intersection of West Road and Grand River Avenue in Howell. They 
walked on the sidewalk bordering West Street toward Grand River Avenue. Before they reached 
the driveway to the house at 1 14 West Road, they left the sidewalk to cross the road. Plaintiff 
looked down to see where his feet were going, looked up to cross the street, and then he fell into 
a hole. Plaintiff described the hole, which was near a storm drain, as one and a half feet wide 
and three to four feet deep. The hole, hidden by long grass and twigs, was not visible to the 
naked eye. 

After plaintiff got himself out of the hole, he walked back to his apartment, where he 
called defendant's Department of Public Works (DPW) and reported the hole. Plaintiff's 
telephone call was memorialized by the DPW in a complaint report. According to the complaint 
report: 

Resident called because he fell into a sink hole, next to a manhole on West St. 
near the Bay Station. The hole is about 1 ft  wide by 2ft deep. He banged up his 
lmee and elbow, and doesn't want anyone else to fall into it. 
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Erving Suida, defendant's "DPS Superintendant," and another city employee looked at 
the storm drain in front of 1 14 West Street the same day that the DPW received plaintiff's 
telephone call . .  According to Suida, there was no sink hole to the side of the storm drain. Suida 
did barricade the area, however, because the "grade" to the drain was steep. Within a week, 
employees of defendant added a ''block'' to the storm drain, which had the effect of raising the 
drain's lid six or seven inches. 

Plaintiff sued defendant for maintaining a "defective highway."l Defendant moved for 
summary disposition. It argued that the hole in which plaintiff fell was located in a berm, which 
is not included in the statutory definition of a "highway," MCL 691 . 1401(e), that plaintiff could 
not prove that it mew of the hole's existence and had a reasonable time to repair it, as required 
by MCL 691 . 1403, and that plaintiff failed to give notice in compliance with MCL 69 1. 1404(1). 
The trial court granted summary disposition to defendant on the basis that plaintiffs telephone 
call to the DPW did not satisfy the requirements ofMCL 691. 1404(1). 

ll. STANDARD OF REVIEW 

We review de novo a trial court's decision on a motion for summary disposition. Moser 
v Detroit, 284 Mich App 536, 538; 772 NW2d 823 (2009). Summary disposition is proper under 
MCR 2. 1 16(C)(7) if the "[tJhe claim is barred because of . . .  immunity granted by law . . . .  " In 
deciding a motion for summary disposition based on MCR 2.1 16(C)(7), we must accept as true 
the allegations in the complaint unless contradicted by documentary evidence submitted by the 
parties. Odom v Wayne Co, 482 Mich 459, 466; 760 NW2d 217 (2008). "If no facts are in 
dispute, or if reasonable minds could not differ regarding the legal effect of those facts, then the 
question whether the claim is barred by governmental immunity is an issue of law." Dybata v 
Wayne Co, 287 Mich App 635, 63.7; _ NW2d _ (2010). 

ID. ANALYSIS 

Plaintiff claims that the trial court erred in granting sUIlllD.aI)' disposition to defendant 
based on his failure to provide proper notice because he is mentally .incapable of giving notice. 
He asserts that because his disability 'is ongoing, he has until 1 80 days after a guardian is 
appointed to give notice to defendant. We disagree. 

Plaintiff briefly raised this issue before the trial court at the hearing on defendant's 
motion for summary disposition. However, plaintiff never briefed the issue in writing, and he 
did not direct the trial court to any record support for his claim. Under the circumstances, we 
conclude that plaintiff failed to properly preserve the issue for appellate review. Polkton Charter 
Twp v Pellegrom, 265 Mich App 88, 95; 693 NW2d 170 (2005). We, therefore, need not address 
the issue. Smith v Foerster-Bolser Const, Inc, 269 Mich App 424, 427; 71 1 NW2d 421 (2006). 

1 Plaintiff also claimed that the condition of West Street was a nuisance per se. The trial court 
granted summary disposition to defeiu:l�nt on the nuisance per se claim, and plaintiff does not 
appeal the grant of summary disposition on that claim. 
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• However, because the Court may overlook preservation requirements, .Johnson Family Ltd 
Partnership v White Pine Wireless, LLC, 28 1 Mich App 364, 377; 76 1 NW2d 353 (2008), we 
will address plaintiff's claim. 

• 

• 

Pursuant to the governmental tort liability act, MCL 69 1 . 140 1  et seq. , a governmental 
agency is generally immune from tort liability while engaged in the exercise or discharge of a 
governmental function. MCL 691 . 1407(1); Rowland v Washtenaw Co Rd Comm, 477 Mich 197, 
202; 73 1 NW2d 41 (2007). There are six statutory exceptions to governmental immunity, Lash v 
Traverse City, 479 Mich 1 80, 195, 195 n 33; 735 NW2d 628 (2007), including the highway 
exception, MCL 69 1 . 1402. Pursuant to the highway exception, a person who suffers injury 
caused by a governmental agency's failure to keep a highway under its jurisdiction in reasonable 
repair and in a condition reasonably safe and fit for travel may recover the damages suffered by 
him from the governmental agency. MCL 691 . 1402(1); Burise v City of Pontiac, 282 Mich App 
646, 652; 766 NW2d 3 1 1  (2009). 

However, to bring a claim under the highway exception, the injured person must provide 
notice to the governmental agency. MCL 691 . 1404(1); Plunkett v Dep 't of Transp, 286 Mich 
App 168, 176; 779 NW2d 263 (2009). The purpose of the notice requirement is two-fold: "(1) 
to provide the governmental agency with an opportunity to investigate the claim while it is still 
:fresh and (2) to remedy the defect before other persons are injured." Plunkett, 286 Mich App at 
176-177. 

The notice provision, MCL 691 . 1404, provides: 

(1) As a condition to any recovery for injuries sustained by reason of any 
defective highway, the injured person, within 120 days from the time the injury 
occurred, except as otherwise provided in subsection (3) shall serve a notice on 
the governmental agency of the occurrence of the injury and the defect. The 
notice shall specify the exact location and nature of the defect, the injury 
sustained and the names of the witnesses mown at the time by the claimant. 

* * *  

(3) If the injured person is under the age of 18 years at the time the injury 
occurred, he shall serve the notice required by subsection (1) not more than 180 
days from the time the injury occurred, which notice may be filed by a parent, 
attorney, next friend or legally appointed guardian. If the injured person is 
physically or mentally incapable of giving notice, he shall serve the notice 
required by subsection (1) not more than 180 days after the termination of the 
disability. In all civil actions in which the physical or mental capability of the 
person is in dispute, that issue shall be determined by the trier of the facts . . . .  

Plaintiff's deposition testimony establishes that plaintiff suffers from mental illness. He 
is ''manic depressive, bipolar," and takes numerous medications each day. He receives services 
through Community Mental Health. However, there is no evidence that plaintiff's mental illness 
rendered him mentally incapable of providing the notice required by MCL 691 . 1404( 1). 
Notably, there is no affidavit from any mental health professional stating that plaintiff was 
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mentally incapable of providing the required notice. There is not even an affidavit that details 
plaintiff's mental abilities. In addition, plaintiff lives independently, he telephoned the DPW 
within hours after the fall to report the hole, and within five months of the fall he retained .an 
attorney. These facts rebut any suggestion that plaintiff was not mentally capable of providing 
notice. There is simply no evidence submitted by plaintiff that would justify a trier of fact in 
finding that he was mentally incapable of providing the required notice. Accordingly, we reject 
plaintiff's argument that, pursuant to MCL 69l . 1404(3), he has until 180 days after a guardian is 
appointed to provide notice to defendant Plaintiit: being mentally capable of providing notice, 
was required to give notice to defendant within 120 days after the incident MCL 691.1404(1). 

Plaintiff asserts that his telephone call to the DPW was sufficient under MCL 
691 . 1404(1) because defendant, based on the information he gave to the DPW, was able to, and 
actually did, investigate and remedy the defect. We disagree. 

In Rowland, 477 Mich at 200, our Supreme Court held that MCL 691 . 1404(1) must be 
applied as written. In doing so, it overruled case law which held that an injured person's failure 
to comply with the notice provision did not bar a claim brought under the highway exception 
absent a showing of actual prejudice to the governmental agency. ld. The Supreme Court stated: 

MCL 691 . 1404 is straightforward, clear, unambiguous, and not 
constitutionally suspect Accordingly, we conclude that it must be enforced as 
written. . . .  Thus, the statute requires notice to be given as directed, and notice is 
inadequate if it is served within 120 days and otherwise complies with the 
requirements of the statute, i.e., it specifies the exact location and nature of the 
defect, the injury sustained, and the names of the witnesses mown at the time by 
the claimant, no matter how much prejudice is actually suffered. Conversely, the 
notice provision is not satisfied if notice is served more than 120 days after the 
accident even if there is no prejudice. [ld. at 219 (emphasis in original).] 

In Burise, 282 Mich App at 652, 655, this Court held that a notice which failed to provide 
the name ofa mown witness did not comply with MCL 691 . 1404(1). It reasoned: 

MCL 691 . 1404(1) provides that a claimant "shall serve a notice" and "shall 
specify the exact location and nature of the defect, the injury sustained and the 
names of the witnesses mown at the time by the claimant." (Emphasis added.) 
The Legislature's repeated use of the word "shall" indicates a mandatory 
requirement. Scarsella v Pollak, 46 1 Mich 547, 549; 607 NW2d 71 1 (2000). A 
purported notice that does not comply with the statute is insufficient. Because 
plaintiff did not include the name of a mown witness in the initial notice, 
plaintiff's initial notice was defective. [ld. at 655.J 

Plaintiff does not dispute that he failed to identify Goulah, a mown witness to his fall, in his 
telephone call to the DPW. 

We reject plaintiff's argument that because defendant did not suffer any prejudice from 
his failure to identify Goulah to the DPW, the information that he did provide to the DPW should 
be deemed sufficient notice. Our Supreme Court in Rowland, 477 Mich at 2 19, stated that MCL 
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691 . 1404(1) must be interpreted according to its plain language and that the amount of prejudice 
actually suffered by the governmental entity by the claimant's  failure to comply with MCL 
691 . 1404(1) is irrelevant Plaintiff's telephone call to the DPW did not satisfy the requirements 
of MCL 69 1.1404(1), because plaintiff failed to identify Goulah, a mown witness. BUrise, 282 
Mich App at 652, 655. Accordingly, plaintiff's failure to comply with the notice provision by 
identifying Goulah to the DPW bars his claim against defendant under the highway exception. 
Rowland, 477 Mich at 2 19. We affirm the trial court's order granting summary disposition to 
defendant2 

Affirmed. 

lsi Joel P. Hoekstra 
lsi Mark J. Cavanagh 
lsi Stephen L. Borrello 

2 We not� that we are not penalizing plaintiff "for some technical defect." Plaintiff completely 
failed to inform the DPW of one of the statutorily-required pieces of information. 
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Brighton, Michigan 
Monday, August 15,2011  - 10:00 a.m. 
MR. VESPRINI: Let the record reflect this is the 

deposition of Mark Geib, taken pursuant to Notice, to be 
used fur any and all purposes under the Michigan Court RuIes 
and Miclligan Rules of Evidence. 

As I introduced myselfa few moments ago, my name 
is Dondi Vesprini. I represent Mr. and MIs. Karwacki, who 
were involved in a �Ie accident back on August 29, 
2009. I'm going to ask you some questions about some work 
that had been done in that area in the JII>1lIhs preceding it, 

and what, if anything, you know about the accident and such. 

If you don't understand a question, just let me know and I'd 

be happy to repeat it or rephrase it. Yau may know where 

I'm going with 90 percent of the questions I'm going to ask 
)W, but I'mjust going to ask you to just wait to answer 

untiI after I finish the question. 

MR. GEIB: You're done. 

MR. VESPRINI: Just because when we talk on top of 

each other, while it happens in casual conversation,-it's 

tough to ,get a good tI;mscription ofwhat's being said here 

today when we talk on top of each other, so -

MR. GEIB: Right. 

MR. VESPRINI: And then, again, if you canjust 

answer your questions oraIIy as opposed to shaking your head 
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for "noa or nodding your bead for "yes, "just so we can get 
everything on the record, I would appreciate that. Other 
than that. I think we can get started. 

REPORTER: Do you swear or affirm that die 
testimony you're about to give will be the truth? 

MR. GEIB: Yes. 

MARKGEIB 

having been caIled by the PIaintifJiI and swom: 
EXAMINATION 

BYMR. VESPRINI: 

Q Can you spelI your name for me? 

A Yeah. M-a-r-k G-e-i-b. 

Q And could I have your birth date? 

A 4-10-58. 

Q How old does that make you today, sir? 
A 53. 

Q And what's your current address? 

A Home address is 810 Partridge Comt, Holly, Michigan 48442. 
Q Do you have any plans to move in the next year or so? 

A Yes. 

Q Do you have an address picked out? 
A No, I don't. It will be someWhere south of Lansing. 

Q Staying in Michigan? 

A That's cc;urect. I will definitely be in Michigan. 

Q Are you mmied? 

, , "  3. �  
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1 A I am not. 
2 Q Do you have any children? 
3 A Yes. 
4 Q How many kids do you have? 
5 A Two. 
6 Q And can you tell me a little bit about your educational 
7 background? Start with high school, if you'd like. 
8 A Yeah. Well, I attended CarmeI High School, in Indiana. 
9 graduated in 1976 and then went on to go to college, 

10 primarily two colleges, Purdue University and Tri-State 
11 University, and gradua� in 1984 with my bachelor's degree 
12 in civil engineering. About five to six years later, I 
13 became a licensed professional enginCCl" for the state of -
14  the states of Indiana and Michigan. 
15  Q Which university did you get your BA from, was it Purdue or 
16  was it Tri-Slate? 
17 A From Tri-Slate. 
18  Q And prior to becoming licensed, did you work any type of 
19 . enginCCl"ingjobs? 
20 A Yes. I was a project enginCCl" for the Indiana Department of 
21  Transportation basically overseeing construction projects 
22  for the bulk of my five years I was there prior to becoming 
23 licensed. 
2 4  Q That was in Indiana? 
25  A Overseeing and -yeah - overseeing and administrating 
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1 construction projects in Indiana, yeah. 
2 Q Have you evCl" been involved in any othCl" type ofa civil 
3 lawsuit othCl" than the one we're here for today? 
4 A Yes. 
5 Q Can you tell me about the most recent? 
6 A It was about 16 years ago. How much detail would you like? 
7 Q What type of lawsuit was it? 
8 A It was a lawsuit brought against the Michigan Department of 
9 Transportation, Slate ofMichi� on an accident that had 

10 happened on the roadways of southwest Michigan. 
11 Q You worked for MOOT at the time? 
12 A That's correcL 
13 Q All right. And the lawsuit was filed against them then; 
14  correct? 
15 A Yes. 
16 Q What was the nature of - well, actually, I should start 
17 where was the accident that was the basis of that lawsuit? 
18 A It occurred in Berrien County on a project in an area that 
19 was undCl" active construction. I'm trying to think. It was 
20 US-3 I and a county road. I don't remember the name of the 
21  county road that crossC!l US-3 I .  
22 Q And do you recall in that instance, I'm assuming the 
23 pIaintiffwas alleging some type of negligence on the part 
2 4  of MOOT? 
25  A That was what was alleged, yes. 

DEPOSITION OF MARK GEIB 
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1 Q Do you remember what the nature of the claim was? 
2 A Yes. The pJaintiffalleged.that we had a bump in the road 
3 that caused an accident of their client, and they lost 
4 control and there was injwy in the case. 
5 Q Do you remember if the vehicle, the involved vebicle, was a 
6 motor vehicle or a motorcycle? 
7 A It was a motor vehicle, not a motorcycle. 
8 Q Okay. OthCl" than that lawsuit about 16 years ago on that 
9 with MOOT, have you evCl" been involved in anyother type of 

10 a civil proceeding? 
11  A No. 
12 Q Sir, I ask you not to take offense to this question. This 
13 is a question that we ask every witness that we depose. 
1 4  Have you evCl" been convicted or pled guiIty to any type of 
15  felony activity? 
16  A No. 
17  Q Have you ever been convicted or pled guilty of any type of 
18  crime involving theft. dishonesty, fuJse statements, 

19 perjury. anythinp alOI1j1; those lines? 
20 A No, I have not. 
21  Q Have you ever been convicted or pled guiIty to any type of 
22 criminal activity? 
23 A I have not. 

2 4  MR. BLADEN: Objection. 
2 5  Q You're cll11"e!ltIy employed; correct? 

. Page 9 

1 A That's correct. 
2 Q Who is your cmrent employer'? 
3 A Michigan Department of Transportation. 
4 Q And what'S your cmrent position with MOOT? 
5 A I am the engineer of operations fur the Department. 

6 Q In some Interrogatoty Answers that we received from MOOT 
7 they had listed you as the MOOT Brighton TSC manager. 
8 A That was correct. 
9 Q What does TSC stand fur? 

1 0  A Transportation Service Center. 
11 Q Are those two positions the same thing, when you mention 
12 engineer of operations and-

13 A No, they are DOt. 

14  Q They're two different positions? 
15 A That's correct. 
16 Q What are your duties as the engineer of operations? 
17 A I oversee a division in Lansing that is field support fur 
18 the fidd offices statewide providing various services. 
19 Q What about - are you still also the Brighton TSC manager? 
20 A Technically, no, but I am filling the position untIl there 
21 is a permanent TSC manager assigned to that position, so I'm 
22 basically sort of doing two jobs right now. 
23 Q . How long have you been an engineer of operations with MOOI'? 
24 A 
25 Q 

One week. 
Prior thereto were you the Brighton TSC manager? 

3 ( Pages 6 to 9 )  
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1 A That's comet. 
2 Q And how long were you the Brighton TSC � 
3 A Approximate1ytwo and a half years. 
4 Q And what were your duties in that capacity'1 
5 A k TSC manager 1 oversee all operations of the 
6 Transportation Service Centec, which include designing roads 
7 and bridges, consulIant ovasight of design ofroads and 
8 bridges, OW'l' administering construction contracts, issuing 
9 permits, and owrseeiDg maintenance operations within our 

10 three CO\mty area and also overseeing the operations of two 
11 welcome centers in Monroe County. 
12 Q Ifwe talk a little bit nme specifieaIlyabout ovetSeeing 
13 mainft:nance operations, what were your duties in that 
14 regard? 
15 A Well, the - well, we have a direct maintenance we have a 
16 maintenance garage here in Brighton down the road from this 
17 location that we employ roughly 20 to 22 emp1oyees. It 
18 varies a � bit by season, and I - there's a supetVisor 
19 that directly ovusees the operations that reports directly 
20 to me - that rq:xxted directly to me. 
21" Q Who is that direct supervisor? 
22 A Right now, it's Doug Lynch. 
23 Q Okay. How long has he been in that position? 
24 A About a year, maybe just a little bit 0W'l'. 
25 Q Ifl were to advise you this accident that we'rehcre for 

• 
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1 today happened back in August ofU9, can you tell who it 
2 would have been back then? 
3 A Matt Pmt. And to complete my answer, we also do 
4 maintenance by - we have contract counties and cities that 
5 do maintenance on our trunk line fur us aIso. and so we 
6 0VCI1iCC those contracts and manage them. 
7 Q What was your position, your official position with MOOT 
8 back in August of2OO9? 
9 A I was the IIJIIII8gQ" of the Transportation Service Center. 

10 Q And how long had you been in that capacity? 
11 A Since April of2009. 
12 Q Did you hold anypositious with MOOT priorto April of2009? 
13 A Yes. 
14 Q What were you before that? 
15 A I was the manager of the Michigan Intelligent Transportation 
16 Center, in Detroit. 
17 Q And what did that job entail? 
18  A Overseeing a facili1y that helps to operate the roadways, 
19 working with first responden; such as State Police, 
20 ambulance, fire, monitoring traffic on all of the major 
21 roadways within the Detroit metropolitan area, ovmeeing 
22 the freeway � patrol that assists vehicles that are, 
23 you know, that have issues on the roadway and helping to 
24 manage incidents when there's eithf'l" large accidents or 
25 sma1ler incidents that are congesting traffic or creating 
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safety issues. 
In that position were you involved at all with mainft:nancc 

operations and the roads of Detroit? 
No, not in that position. 
How long did you serve in that position fur MDOTI 
About a year and a halt: 
Priorto woddog in that position, did you wmk fur MOOT in 

any other capacity'1 
Yes. 1 had about a - weD, 17 - 16, 17 yearCllIeet prior 

to that. I had actually left MDOT for a couple yem, in 

the private sector, came back. Bot, yeah, I did. I've held 
numerous positions. 
What otherpositions OW'l' the yem have you held at MOOTI 
I've been a Transportation Service Center -at two other 

Tnmsportation Service Centers. I was also operations 

engineer. 1 was also a maintenance cogineer, and I was also 

a resident engineer. 
When were you a maintenance engineer? Do you rcca\l what 

yeam that would have been? 
Yeah. About 1995 to 1997, to '98, right in that rough time 

period. 
And what type ofwodc did that job consist of! 

In a nine-county area in southwest Michigan I oversaw the 

opemtions of 14 maintenance facilities that did virtually 
the same - exact same type ofmainlcoance that our 

Page 1 3  

maintenance garage does here. 
Now, in some discovery that I'ven:ceived from MOOT up to 

this point, as I understand it, MOOT did some work applying 

someaack fill to M-36 in the area between Pinckney and 

Gregoty during the summer of2009. Do you recall that? 

1 do. 
So you would have served - during that time period or for 

that job would you have served as the TSC manager? 
That's correct. 
If we taIk specifically about that, that maintenance job at 

M-36, do you recall what your duties were with respect to 

that job? 
Well, my duties werejust the general oW'l'Sight ofaIl of 

the maintenance that's going on. 
What was that? Can youjust -just because I'm not that 

familiar with that type of a job position, what would that 

have entailed specifically when you say ·overseeingthe 

maintenance·? 
Well, just geneca\ly speaking, the maintenance foreman or 

supervisor at the &ciIity runs the day-to-day operations 

and makes 99 � of the decision on where maintenance 
gets done on a daily basis. 

Who woUld that have been back in August ofU9? 

Matt Pratt. 

Matt Pratt? 

4 ( Pages 1 0  to 1 3 )  
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) 1 A Yeah. 
2 Q And he reports to YOU; correct? 
3 A That's correct. 
4 Q So what would you have - what types of things would Mr. 
5 Pratt have been reporting to you on? 
6 A Him and I would work globally about what's goingto� 
7 accomplished for the whole year as 1iIr as what our 
B priorities are and where we need to spend, you know, spend 
9 out time and money to use it the most effectively, and so 

10 when issues that are out of the ordinary come up or ifhe 
11 needs advice on something, he will come to me. Otherwise, 
12 he makes - after we have kind of the initial global here's 
13 what needs to get accomplished this year, it's on a spot 
1 4  basis. Sometimes we speak daily. Sometimes we don't speak. 
15 We'll actually interact every week or so, once, would be a 
16  typical snapshot. 
17 Q Okay. 
1B A So if some sort of an incident happens that's high profile 
19 or something, I would get involved with him, or ifhe wasn't 
20 sure wbat to do on something, then he would come to me for 
21  advice on how we're going to hanc:Ue it. 
22 Q AIl right. Can you give me some kind of an idea as 1iIr as 
23 your workload goes how many other projects you would have 
24 been involved with? And I wasjust testing your mcmory. If 
25 you don't recall, that's fine, too. But can you give me an 
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1 idea how many other projects you may have been involved • 
2 with, other than the M-36 crack filljob, back in August of 
3 '09? 
4 A Typically we've got project - typically project-wise we've 
5 got 2S ongoing construction projects going on 
6 simultaneously, and we have miscellaneous projects going on 
7 on a spot day-by-day basis, and some I get more involved 
B with. Some I have little to none. . 
9 Q Where would this project full? Would you consider this, the 

10 crack fill on M-36, would you consider that a project or 
11 would you consider that more of a spot maintenance type? 
12 A That's more of a spot maintenance thing, definitely not a 
13 project. 
1 4  Q Who 'would you have reported to back in the summer of'09 as 
15 your supervisor? 
16 A Made Chaput. 
17 Q How does he spell his last name? 
1B A C-h-a-p-u-t. 
19 Q And what's Mr. Chaput's title, at least back in -
20 A His title then was the university region engineer. 
21  Q Now, other than yourselfand Mr. Pratt, and possibly the 
22 wode crew who would have been out there doing the worlc, is 
23 there anyone else that you can think of that would have had 
24 anything to do with the maintenance and repair of the crack 
25 filljob on M-36 back in the summer of'09? .. -
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Potentially Chuck Manor, but I'm uncertain that he was now 
retired - he's now retired. He was a region 
superintendent, so he globally is a resource for all of the 
maintenance supervisors with our 10-county region. 
And how 10!Jg ago did Mr. Manor retire? 
Approximately Christmastime this past year. 
This past year? Okay. And if you would have had anything 

to do with this type of a - or with that crack fill job, 
what would his responsibility have been? 
Ifhe would have, it would have been more on an advice leveI 

if there was questions needed or asked or they were looking 
for guidance. 
How is his position with respect to this project different 

than yours? 
The supervisor ultimately responsible for the wode reports 

direct to me - directIyto me. He did not. He reports to 

an individual in our region office. He is more of a global 
maintenance expert who people go to for background on stuff 
on sound maintenance )lI1l.Ctices stufflike that to helo 1!et 
uniformity and to make Sure, you know, we're doing what we 
can do the most efficiently and effectively as we can do it 
with what we have. 

In his work capacity is he someone that would actually 
report to job sites or did he have more of an office 
position? 
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He was out of the office more than in the office. He had an 
office position, but he was out a lot, you know, reviewing 
things r.mdomiyand interacting with maintenance folk within 
the whole region, so more ofa field person. 
AIl right Let's talk a little bit about - a little bit 

more about Mr. Pratt. 
Okay. 
Do you know how long he had been in his position as of the 

summer of'09? 
Not precisely. I think for about three years prior to that, 

plus or minns. That's my best guess. 
And what would Mr. Pratt's responsibilities have been with 

respect to the crack fill project that we talked about? 
Well, he's responsible for identifying when wode is going to 

be done, how it's going to be done, which crew members will 
actually be doing the worlc, you know, and making sure that-
the crew has the training and the knowledge to, you know, 
use the right equipment to do the practices the correct way. 
So ultimately he schedules the wode and prioritizes it and 
so, you know, he would have been - you know, as 1iIr as when 
it got done, he likely was the one, unless one of the lead 
wodcers potentially could have said, you know, "This is -
that we need to get on that and do that wode, • so it was in 
directing and training. 
When we talk about this, this crack filljob on M-36, do you 
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) 1 recall specifically what type of work it was? 1 MR. VESPRINI: Could I have marked, please? 
2 A It was just what you said. It was crackfilling. We had a 2 (Deposition Exhibit I marl.ced) 
3 lot of -there was a lot of cracks in the road and we have 3 Q We just marl.ced as Exhibit Number I an exce!pt of-it 
4 to keep the road sealed up or they disintegrate. 4 appealS to be an exce!pt of the documents that I received as 

5 Q And in some of the discovery that I've received I've seen 5 part of discovery in this case from MOOT. Down in the 
6 some different I guess you call it characterizations of 6 bottom right comer it says it's a "Service Maintenance 
7 different type of work that is dqne on the road surface. 7 Performance Guide, 10100, 10-2008." Do you recognize these 
B One of the terms I came across was overoand crack fill, and B papers? 
9 is that the type of crack fill job that was on this project? 9 A Yeah. I'm 1iuniliarwith this gener.!I format, yeah. 

10 A I don't think this was really an overhand, no, not to my 10  Q Is this a portion of the Maintenance Guide that you've 
11 knowledge. I'm not a hundred percent certain of that, but I 11  testified to? 
12 . don't think that would qualify exactly as that. 12 A It appealS to be. 
13 Q What's your understanding of overoand crack fill? 13 Q And is this something that is prepared by MDOT? 
14 A Well, I think it's a heavier application, and I'm not really 14 A Yes. 
15 sure oCthe differential in the materials, to be honest with 15 Q As you flip through here it appears to list a few diffi:rent . 
16 you. Sometimes when we have the bigger, 1arger cracks, I 16 activities. It 1ists - well, it lists joint and crack 
17 think we do more overoand. 17 filling is the activity that these pages are in regard to. 
1B Q Okay. What would you characterize, if you recall, what type 1B A Uh-huh (affirmative). 
19 of crack fill this job was on M-36, ifnot overhand? 19  0 Would you expect that the crack. fill wode at M-36 would be 
20 A Well, I mean it was a standard crack filL We had -this 20 done in compliance with the standards that are set furth in 
21 road had a lot of cracks, which you can see from the 21 this exluoit? 
22 pictures and they needed -you know, they needed to be 22 A My expectation would be that it would be, yeah. 
23 sealed, so they used the product that we typically use for 23 Q And would you agree with me that it's important to fullow 
24 that, so - 2 4  directions when applying crack fill? 
25 Q Do you know what product that is? 25 A I would agree.. 
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1 A I believe Crafco is the manufilcturer. It's a common one 1 Q To whom is this manual given, if you know? • 
2 that we use for just our "M" routes and sealing the cracks 2 A Well, the supervisor certainly would have access to it, and 
3 back up. 3 I am -and our employees would, too. A lot of times 
4 Q And what's the crack fill meant to accomplish? 4 though, I don't - I will say that I'm not positive all 
5 A Seal the road and keep water from getting into it so it 5 employees look through this in detail because sometimes 
6 doesn't - so the road doesn't deteriorate, furm potholes. 6 certain people will and then they train people to go out and 
7 Q Do you know who it was that made the decision to go out 7 do the� 
B thereand perfurma crackfilljob? B Q When you say "employees," are you refening to the actual 
9 A Probably Matt Pratt, because he was the supervisor. 9 labor crew that would go out there and apply the crack fill? 

10 Q Did you have any part of the decision making process to 10  A Yeah. That's correct 
11 order the wode to be done out there on M-36? 11 Q Do you know whether or not a copy of this material is taken 
12 A Not directly, no. 12 out to job sites when they're performing crack fill? 
13 Q Do you recall being consu1ted about whether or not this job 13 A You mean that this is canied out to ajob site? 
14  should be done, this crack fill should be applied? 14  Q Right. 
15 A At that location, no. 15 A Probably occasionally, yeah. On a regular basis, my guess 
16 Q Now, based on your experience when it comes to this type of 16  is no. 
n a wode, does MDOT utilize any type of manuals or guidelines 17 Q Do you have any specific knowledge whether or not this guide 
18 that they refer to to instruct them on how to perform that 1B  was taken out to the scene with respect to M-36? 
19 type ofajob? 19  A I don't have any knowledge of that. 
20 A. Yeah. We have a maintenance manual that gives guidelines on 20 Q All right. Now, it appears if you look through here the 

21  what to do for all the situations. 21  gener.!I activity they're ta1king about on each of these 
22 Q Do you recall the name of the maintenance manual? 22  pages is joint and crack filling, but they break it down by 
23 A I think it's just something like Maintenance Guidance 2 3  a feW different methods on these pages. The methods that 
24  Manual, or something'to that effect. I don't remember the 2 4  are listed are joint and crack filling. 
25 exact title. 25 A Uh-huh (affirmative). 
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1 Q Crack fill-rubber sealant, and crack fill-hot poured joint 
2 sealant 
3 A Uh-huh (affirmative). 
4 Q Do you know which, if any, of these three methods were 
S employed in the M-36 job? 
6 A Yeah. I believe it was a hot poured material, I believe. 
7 I'm not even a hundred percent sure, but I think it was. 
B Q To your knowledge, would either of the first two methods 
9 have applied, the joint crack filIing or the crack 

10 fill-rubber sealant? 
11 A Crack fill-robber and - method is joint crack filling. 
12 Well, maybe the first one. Not so sure about the second 
13 one. 
14 Q Okay. The following pages descn1le the methods a little bit 
lS more in detail that will help out, if you want to take a 
16  look through there, if that helps out at aIL 
17 A Well, it might. Yeah. I would say it wasn't the second 
1B one,just reading the descriptions here. The first one is 
19  potential and certainly I would say the last one. It's 
20 probably the last one though, which would be the hot poured 
21 joint sealant, the method, main crack and joint and crack 
22 filIing or do they all say that? Let me see, read this 
23 here. 
2 4  Q I don't know ifit will help you out or not, just to kind of 
25 maybe kind of give you a little additional information to 
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1 see ifit narrows it down at all, I mean these are some 
2 pictures. I don't know ifit's pictures of the actua1 
3 pictures taken at the scene. You can actually see what was 
4 applied. It might help. And I also have an invoice that I 
5 was provided that I'm assuming may appIyto the project, 
6 and you can see the invoice that was possibly ordered, if 
7 this was the invoice for the project. 
B A Your last sheet here which doesn't have a page is probably 
9 the best bet, but that's just my -

10 MR. BLADEN: Just as an aside, maybe we should go 
11 into the wode schedule documents which list the dates that 
12 we went out there, and it Iists the actual code number 
13 10-100. It Iists the equipment that was used and the 
1 4  material that was used. 
15  MR. VESPRINI: Yeah, whatever will help. I'm 
16 just -
17 THE WITNESS: That information is probably the 
1B best to know for sure since -
19 MR. VESPRINI; Okay. Let me get those for you. 
20 THE WITNESS: Yeah. Based upon what I'm reading, 
21 and they talk about the crack fill product here, too. This 
22 is.probably what was happening. 
23 Q Here are the worlc schedules that Mr. Bladen mentioned. 
24  A ·  All right. 
25  MR. VESPRINI: Can we made that? 
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So is this the -

MR. VESPRINI: Let'sjustpop a quick stickeron 
that befure I forget to do that. Thank you. 

(Deposition Exhibit 2 marked) 
We've got a different date for each one. Yeah. There's 

reference to crack - to the Crafuo right there. That 
potentially could have been when it was done. 
Does that help you out to identitY in Exhibit Number I which 

of those methods was used? 
Yeah. Once again, it was probably this one. Like I said, 

since it was secondhand with me -

MR. BLADEN: What are you refening to? 
THE WITNESS: I'm referring to the method hot pour 

joint sealant. That is probably what they were doing. 
Then if we look at the page from Exhibit Number I, that kind 

of goes into detaiI about that method, the hot pour joint 
sealant. There's a material section that Iists hot joint 
sealant and it talks about Crafuo asphalt rubber type 2, an 
approved alternative. Is that the type of-when you refer 
to where the Crafuo is used, is that the type of materiaI 
you're referring to? 
That would probably be the type, yeah. 
And then it also mentions as material, "backer rod.· Do you 

know what a backer rod is? 
I think that's the application thing, but I'm not a hundred 
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percent sure. Where is reference to that? 
MR BlADEN: It's here. 

Yeah. That's - I believe that that's a terminology for the 
appIication, the thing that they apply the material with. 
Again, I'm not a hundred percent sure. 
And then down in the bottom section of the sheet where it 

talks about recommended wode method it mentions cracks 
3/8ths of an inch wide or less may be routed to provide a 
sealant reservoir. Do you know if any routing was necessmy 

on theM-36job? 
I don't know if they did or not. 
And then step number five taIks about installing the hot 

backer rod. Do you know if that's - the backer rod is what 
they use to apply it or if that's actually a tool that goes 
into the crack? 
No. There's no tool that's going into the cracks, so it's 

probably what they're applying it with. 
And then down at the bottom starred area it says, "Contact 

Andy Bennett at e&T for an approved alternative.· Do you 

know who Andy Bennett is? 
Yeah. It's one of our experts in the ConstIUction and 

Technology ymo knows a lot about, you know, the specificity 
of router maintenance methods. So he would be a - he's a 
source that people can use should they feel they need to. 

Do you know whether or not he was consulted on this M-36 
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job? 
I don't know. 

(Deposition Exhibit 3 marlced) 

I hand you what we've just marked as Exhibit Number 3, which 
is another set of documents that I received from MOOT 
through discovery. I would just ask if you can look through 
there and kind of-
Just get fiuniliar with it? 
Yeah, get fiuniliarwith it, and rnjust ask you a few 

questions. 
Okay. 
Can you identifY what this document is? 
Wel� according to what it says at the top, "Performance 

Guide for Maintenance Management System. • 
Are you fiuniliar with this Perfonnance Guide? 
I have seen it before. 

And how does this different from Exhibit Number I that we 

saw just moments ago? 
Wel� I mean the format is laid out a little differently, 

hut it also has some descriptions on recommended worlc 
method, so I guess thc:.Yre similar in that they both have 
things where they tell you what equipment, what materials 
and what method for doing this activity 10 I. 
Okay. This Exhibit Number 3, this is something that's . 

prepared by - is this something prepared by MOOT? 

Page 27 

This would be  MOOT, too; yeah. It looks like a little - an 
older - this is our old symbol, so this is something maybe 

from it later date. In filet, it says '96 at the bottom, and 
this one is dated '08, 2008, so this is probably the 
older - an older version of the same thing. 
Got you. 
That is what it looks like. 
In here they talk about a couple different activities, one 

being, if you look at page two, is that page two the 
activities are descn"bed as joint and crack filling, and 
then the'following page is descn"bed as joint and crack 
fiIIing hot poured rubber. As 1iIr as the M-36 job goes, 
would either of these apply to that job? 
I would guess it was the hot poured rubber one, two of 

three. 

(Deposition ExIu"bit 4 1lllUked) 
AIl right. I'm going to hand you what wejust marlced 

ExIuoit Number 4. It appears to be some Cmfco instIUctions 
and data sheet in regard to their product. Is this 
Cmfco - the Crafco material that's mentioned in the 
installation instructions and the product data sheet - is 
this with resvect to the Crafco product that was used on the 
M-36 project? 
My guess is yes. I can't verify that, you know, that - I 

didn't go out and look at what they had, but .1'm guessing it 

1 
2 
3 
4 
5 
'6 
7 Q 
8 
9 

10  
11  
12  
13  
1 4  
lS A 
16  
17 Q 
18  
19 

. 20 
21  
22  
23 
2 4  A 
25 Q 

1 

2 
3 
4 A 
5 Q 
6 A 
7 
8 
9 

1 0  
1 1  
1 2  
13  Q 
1 4 A  
1 5  Q 
1 6  
1 7 

· 1 8  
1 9  
2 0  A 
2 1  Q 
22  
23  
2 4  A 
25 Q 

DEPOSITION OF MARK GEIB 

is. 
MR. BLADEN: Don't.guess. 
TIlE wrINESS: We� okay. 

Page 2 8  

MR. BLADEN: If you don't know, then don't guess. 
TIlE wrINESS: I don't know fur sure. I don't know 

for sure. 
Ifwe assume for sake ofargument that these were provided 

with discovery that allege that these were the 
manufucturer's instructions that were followed with respect 
to theM-36 project, do you know ifwe look at the 
installation instructions, there are - it appears to say or 
be in regard to hot applied road saver PoIyFlex parking lot 
and asphalt rubber products. Do you know which would have 
been used at the M-36 project? 
I don't know for sure. My understanding it was a hot mix, 

so something that was hot. 
If we look at the RoadSaver S IS product data sheet, which is 

the last page of the three pages, in the general description 
in the first line it states �_"Crafuo RoadSaver SIS is a 
hot applied asphaIt-based product used to seal and fill 
cracks and joints in asphalt and portland concrete pavements 
in moderate to cold climates.· Is this type of material 
consistent with your recollection ofwbat was used on M-36? 
It would be consistent with; yeah. 
AIl right. Now, wouldn't you expect that, iffor sake of 

Page 2 9  

argument, if this was the product that was used, would you 
expect that it would be applied consistent with the 
installation instructions? 
Yeah; within reason. 
What do you mean "within reason"? 
W� because a lot of times when doing this kind of work 

the cracking is so random and so abundant that I know 
sometimes there has to be a little more, you know, h"beral 
application to make sure everything is getting covered, 
because literally, if you follow every single small little 
micro crack, it would take you amazingly longer to be able 
to get the work done in a reasonable period of time. 

So -
So there's some leeway I guess is what I'm saying. 
So is the leeway with respect to - When you talk about 

leeway with respect to the application, what type of 
instiuction are you referring to as far as veering from? 
Are you talking about the amount to be applied, the length 
to be -

W� the amount and like the width and stuff. 
AIl right. Who Would receive a copy of installation 

instructions? rm assuming they come with the product; is 
that correct? 
I think so. 
Do you know who would receive a copy of installation 

8 ( Pages 26 to 2 � )  
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instructions? 
A Well, theywould typically come to where the product being 

delivered, you know, being shipped to. 

Q How does it wode with crack fill? Does the crack fill get 
delivered to the job site or is it delivered to a location 
and then IIansferred? 

A It would be to the location, to the garage, the maintenance 
garage fiIc;ility itself: 

Q The maintenance garage? Which maintenance garage filc.ility? 
A Brighton maintenance garage. 
Q That has responsibilio/ for M-36? 
A That's correct. 

Q And do you know who would the installation instructions be 
given to? 

A Whoever is there when it shows up, so it's variable. 

Q .  Do you know whether the installation instructions would find 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 
A 

Q 
A 

their way to the maintenance supervisor? 
They probably would. 
Do you know whether or not the labor crew is given a copy of 

the instaIIation instructions? 
I don't know for sure. 
Do you know whether or not a copy of the installation 

instructions are taken - or were taken to the scene with 
respect to theM-36job? 
That I don't know. 
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Would you agree that it's important to follow the 
instaIIation instructions as best as can be expected under 
the ciroumstances? 

\VJthin reason, yes. They're a guideline. 
Now, we ta1ked about somi' material that applies to a crack 

filljob. Do you know whether or not MOOT keeps any manuals 
or guidelines simiIarJy to instruct them with respect to 
repairing or maintaining any rutting in a road surface? 
I am not certain of that for rutting. 
Are you fiuniIiar with a manual called the "MDOT Capital 

Preventive Maintenance Manual"? Are you familiar with that? 
Yes, I'm vaguely familiar with that, yeah. 
What's your understanding of that manual? 
Capital Preventive Maintenance, that manual - or it would 

have the types offixes and methods that we use in sort of 
how to manage within the funding group. We have a capital 
preventative maintenance fund which is separate which 
typically is -preventative maintenance is maintenance that 
we do to extend the roadway or the Iifu ofa roadway as much 
as possible before a more pennanent, more experisive fix can 
be done. 
Okay. 

. And so it·has a specific application to roads that, you 
know, based on our budgetary needs being very difficult 
these days, we have to extend things as far as we can until 
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the funding is available to be able to do the ideal fixes. 
Is crack fill a preventative mainteoance procedure? 
That would be a preventative mainteoance procedure, yes. 
All right. To whom is the capital preventative maintenance 

manuaI given? 
Design en.,aineers would have that and maintenance folk would 

have it also, maintenance employees, or more in the 
leadership or supervisory positions. 
Do you know if Mr. Pratt would be-
He could have. I don't know that for a fact 
Do you know if the manual makes its way down to the aetual 

laborcrew'! 
It may be available to them, but I'm uncertain of that. I 

mean it probably is because ifpeople ask for something, we 

share most material. 
In your experience from time to time does MOOT issue 

construction advisories? 
Yes, they do. 
Just in a general sense, what is a construction advisoty? 
Usually when a method or a heads Up needs to be out there as 

far as alteration, if-you know,just giving people 
general guidance and the correct way to do things. 

In your experience, do those come from the Construction 
Technology Division? 
Yes. 

Page 33 

And what's your understanding - again, just in general 
terms - what do they do? What is the Construction 
Technology mission? 
Well, they're sort offield support for all construction and 

maintenance statewide, probably more so construction, but 
there's some overlap between coPStruction and maintenance 

and the types of activities that happen. 
Are you familiar with a Brenda O'Brien? 

Yes. 
Who is she? What's her position? 
She's the division administrator of the Construction and 

Teclmology Division. 
And what does she do? 
She overs

.
ees all operations. Everybody ultimately reports 

to her. 
And when you say "she oversees all operations," are you 

referring statewide? 
Well, for that division and that division has statewide 

responsibilities because it is field support for all of the 
field offices and, you know, a lot of times the maintenance 
garage is statewide. 

Are you familiar with a gentI� named Kevin Kennedy? 
Yes, I am. I believe he wodes out of that area. 
Out of the same office? 
I believe so, yeah. 
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1 Q In your experience, when a construction advisoxy is issued 1 be? 
2 occasionally do these provide direction to field personnel 2 A If it's coming to Brighton and Tern, it would be Terri 
3 regarding various jobs they're working on? 3 that's outside this door, who is our administrative 
4 A Yes. 4 assistant. 
5 Q And is it expected that these directions would be followed? 5 Q And then in the "Remarks" section it mentions the 2009 NHMS 

6 A Yes. 6 prognun. Do you know what that means? 
7 Q When a constIuction advisoxy is issued in the grand scope of 7 A National Highway Maintenance System Program probably. I'm 
8 things, who gets it? Who.gets the advisory? 8 not = what, when theyrcfccto prognun, thatmigbtjust 
9 A They're made available really to all employees because they 9 be -I don't know what It is. 

10 typically get posted on-line, and they're usually sent 10 Q And then listed in nwnbcc one it says "34544 poly-fiber 
11 out - they used to be sent out hard copy. I'm not sure if 1 1  sealant," and it mentions "Price includes use of!he Crafi:o 
12 they always are now. They IISIIaIly come out via e-mai\ to 12 Super Shot 125 DC with air compressor and training." Do you 
13 division heads and sometimes at the supervisory levels. I'm 13 know if this is consistent with !he Crafi:o product that 
14 not sure of all the distribution lists, but the intent is to 14  we've talked about earlier'1 
15 give it out to c:verybody in the field. 15 A I don't know if it is or not for certain. 
16  Q Do you know how they would find their way - if they find 1 6  Q Docs that poly-fiber sealant, docs that have any- is that 

17 their way to the actual 1aborers on a particuJar job? 17 consistent with the hot applied seaIant that you mentioned 
18 A It would be via e-mai\ through their - andIoc through their 18  may have been used in the M-36 project, if you know? 
19  supervisor. 19 A I don't know for = or I can't say. 
20 Q As we sit here today - and again, it's testing your 20 Q And then IUlder numbcctwo they have 34SIS Fedeml SHRPH-I06 
21 meanry -but as we sit here today, do you recall ifany 21 test bracb:t, plus 34250 fiber sealant. Docs that have any 
22 construction advisories were issued in 2009 regarding the 22 signifiCBDCe to you? 
23 . application of crack fill? 23 A It docs DOt, DO. 
24 A No, l cion'l:. 24 Q .If you take a look at the Ctafco exhibit that I banded }'IIU 
25  Q Jwnping to the othcc issue, are you aware ofanyrutting in 25 earlier, the installation instructions-

• 
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1 the road surfiIce ofM-36 in the area of this accident in the 1 A This one here? 
2 )'I:3I' before the accident? 2 Q Yes. If you flip to the product data sheet on the last page 
3 MR. BLADEN: Objection; relevance. Go ahead. 3 it appealS to list part nmnber 34515. Do you know ifthat's 
4 A I'm not. 4 what they're referring to when they talk: about 34S IS on that 
5 Q Do you know did MOOT perlOrm - are you aware of any worlc 5 invoice that I gave you? Do you know ifthat's the 
1) that MOOT did regarding anyrepair or maintenance conceming 6 signlfiCBDCe of that numbcc or not? 
7 rutting in the road sunace ofM-36 in the year before the 7 A I don't know for sure, but it's the same n\llllbcc. 
8 accident? 8 Q All right The third page of the NHMS exhibit, up at the 
9 A I don't know. 9 top, this proposal is to MOOT Brighton, Attention: Matt 

10 MR. BLADEN: Objection. I'mjust going to make a 10 Pratt. That's the maintrnaDCe supervisor wr1ve discussed; 
11 continuous objection con=ing all questions regarding 11 correct? 
12 rutting. 12 A That's coacct. 
13 MR. VESPRINI: m give you a standing - sure. 13 Q And then the remarks are "Detack 34681." Do you have any 
14 A I'm not aware. 14 idea what that refers to? 
15 (DepOsition Exhibit S marked) 15 A No. 
16 Q I've just handed what we've marked as Exhibit Numbec S. 16  Q Now, in answers to othf'l" discovery MOOT bas advised me that 
17 A Yeah. 17 crack fiIling on M-36 took place from June 29, 2009 to 
18 Q It appears to be an invoice from the National Highway 18 August 25th of2009. We've had marked earlier on the wod:: 
19 Maintenance System. This was a document that was provided 19 schedules, and the wod:: schedules that are in that packet 
20 from MOOT in some discoVCIy earlier on in the suit. Do you 20 are dated from JlUle 29 of'09 through August 26 of2009. If 
21 know if this invoice has anything to do with the crack fill 21 you take a look at those wod:: schedules - let me grab my 
22 project that we've been talking about in the S1IIIlIIlec of2009? 22 copy rcal quick - they all appear to have an equipment 
23 A I don't; no. 23 numbcc list, an opc:ntion list and the location. 
24  Q If you take a look at the top where it's the Proposal 2 to 2 4  A Uh-huh (affirmative). 
25 have MOOT write attention Terri, do you know who Terri may 25 Q Ifwe take a look at June 29, 2009, which apparentJy would 

• 

1 0  ( Pages 3 4 ·· to 37 ): 
. 572e8a5e-Od01-4837 -96ac-c55b8c5e4�e 



KARWACKI V STATE OF MICH, ET AL 

Page 38 

1 have been the start date of the work for location M-36, we 
2 haveanopemtionmunberoflOloo. Do�u know what that 
3 corresponds to, what that means? 
4 A Well, that number is a joint and sudiu:e crack filling 
5 activity. 

6 Q And right before the deposition started �u guys were kind 
7 eoough to provide a maintenance activities and 
B accomplisbment table. 
9 A Uh-huh (affirmative). 

10 Q Is that a good resource we can use to IIy to figure out what 
11  those opemtion numbers correspond to? 
12 A Yeah. This is what we use, so it should be adequate. 
13 MR. BLADEN: If�u want to mark that, go ahead. 
14 MR. VESPRINI: Yeah. 
15 (Deposition Exhibit 6 marked) 
1 6  Q We've marked that as Exhibit Numberti. So on Exhibit Number 
17 6 on the table it appears what opemtion 10100 corresponds 
1B to in the top left in the service maintenance table, joint 
19 crack filling? 
20 A Yes. 
2 1  Q Is that correct? Okay. And the equipment in the equipment 
22 column on the work schedule for June 29, Crafco is listed. 
23 That's consistent with what �u - what �ur understanding 
24 is the product that was used on that project; correct? 
25  A Crafco does; yeah. 

Page 3 9  

1 Q Now, as we flip through it it appears that that operation • 
2 number is assigned to a location ofM-36 on June 29, 2009, 
3 June 30, 2009, July 8, 2009, July 14, 2009, July 27, 2009, 
4 August 4, 2009, August I 1, 2009. We have one Page that's 
5 undated, and then August 13, 2009, August 25, 2009, and 
6 that's it in this packet. Are �u able to tell -
7 MR BLADEN: For the record, actually 1 think. I 
B have one for August 7th - July 7th, '09. 
9 MR VESPRINI: July 7, 'O9? 

10 MR BLADEN: Yeah. I don't know whetherornot 
1 1  �u got any of this. 
12 MR VESPRINI: No, I don't have that one. Okay. 
13  July 7, 2009 as well? 
14 MR BLADEN: Yeah. 
15 Q All right. Now, when we look at these is there any way that 
1 6  �u can tell specifically on M-36 where the crack fill 
17 operation was going on on any of these given dates? 
1 B  A I can't because the ouly designation is 36. 
1 9  Q Do �u have an understanding the span of M-36 th!It crack 
2 0 fill was applied to during the pendency of this project? 
2 1  A I don't know the exact myself; no. 
22 Q Are �u familiar with the actual physical application of 
2 3 · crack fill, the way they did it on M-36, how you do it, how 
24  you actually do the job? 
25  A rm not intimately familiar. 
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Have you in the course of your work bistOIy ever performed a 
crack filljob yourself1 

No. 
Now, do �u haveany l'aniiliaritywith the texture of tar 

strips as taras, �uknow, whether or not they change when 
it's hot or whether they change when it's cold? Do �u have 
any 1iuniliarity in �ur job experience with that aspect of 

crack fill? 
MR. BLADEN: Objection to the form of the 

question. 
I'mjust IIying to find out if�u have any knowledge 

between the cold and hot. 
All I -
The tcmpetature. Do you have any experience? 
Yeah. I have some experience, yes. 

Would �u have any understanding � based on the work 
schedules that we have, if the last work was done on M-36 on 
August 25th of2009 and I were to advise �u that this 
accident happened on August 29th of2009,just four days 
later, based on �ur experience - and if�u can't answer 
the question, that's fine. This is a discovety deposition. 
I'mjust IIying to find out what �u know. Do �u have any 
knowledge as to what the condition of the tar strips would 
have been four days later? 
No. I really don't. 

Page 4 1  

MR. BLADEN: Objection to foundation. 
No specific; yeah. 

That's what I'm 11)'ing to find out. 
Yeah. I really don't know. I couldn't know that. 
Do �u have any knowledge whether or not tar strips, the 

condition of a tar strip changes given any temperature 
changes? Do �u have any knowledge in that area? 
I'm not an expert in it. 
Do �uhave any-
I have some general knowledge, yeah. 

Okay. What's your general understanding? 
Well, when it's hot it's in a liquid form and when it's cold 

it's in a solid form, �u know, and then there's in between 

temperature ranges, but that's where I'm not expert, so -
All right. Fair enough. At some point did �u become 

aware - at some point prior to today did �u become aware 
that an accident had occurred on M-36 involving a right 
curve stretch near Kathryn Court back on August 29, 2009? 
Yes. 
You didn't see the accident; correct? 
.That's correct. 
Are you aware of anyone at MOOT that actually observed the 

accident? 
I'm not aware of anybody, no. 
How did �u - when did �u first become aware that this 
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accident happened? 
It was - I don't know the date. It was - I believe it 

just corresponded to when we found out there was potential 
litigation. 
My office as part of the lawsuit had to file a Notice of 

Intent. Do you recall seeing that? 
I don't specifically, no. 

Did you, yourself; perform any type of investigation 
regarding the accident, dcr anything to follow up to see why 
the accident may have happened? 
I did do some followup. I didn't try to determine why it 

happened. 
What type offollowup work did you do? 
Other than know the location, wanted to assure that, you 

know, when we were wolking we had our signage up. I didn't 
know any details of the accident. I did have an engineer 

measure how much was out there as fiIr as how much was 
covered in surliice area to get a feel for it. 
That was something -there was some testing apparently that 

was done back in Novemberof2010 and Decemberof2010. Is 
that the testing you :were referring to? 
I had somebody physically measure what was out there, and I 

was aware of the testing and I looked at the results of the 
testing, too. That was a separate event. 
So the testing that you were talking about is something 

Page 43 

different than the testing in November and Decemberof2010? 
Yeah. 
Do you recall when your testing took place? 

I don't remember the date, no. rd have to go back and 
look. 

Ifwe say this accident happened in August of'09 can you 
IIlI1roW it down at all for me? 
Sometime last year, probably mid summer-ish. 

And you ordered that testing be done? 
Uh-huh (affirmative). 
·Do you recall who performed it? 
Yes. 
Who was that? 
John Belcher. 

And is Mr. Belcher an employee of MOOT? 
Yes, he is. 
And what's his position, at least back then? 
He was temporarily wolking out of this office to assist in 

construction. 

What was his title back then? 
An assistant engineer. I don't know of what specificity he 

was. 

And what was it that you had him do? 
He actually - well, he measured how much road surliice had 

tar on it in the area of the accident and calculated 
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percentage of area covered. 
Did he test anything else other than percentage of road 

surface that was covered in tar? 
He did not. 
Did �u ask him to do anything else othel' than that? 
I didn't. 
And did he report his findings to �u? 
He did. 
Do you recall what they were? 
Notcxactly, but it was roughly in the area ofsevenpercent 

of pavement area had sealant covering it. 
And do you know when you say "seven percent of the pavement 

area, " what were we looking at as far as the pavement that 

was tested? Was it the entire stretch ofM-36? Was it-
It was literally a percenta."oe of the area covered? No. It 

was not. It was an area - it was in the area where the 
accident was, yeah, so - and I believe he did a 100 foot 
stretch and tried to approximate right in that area so we 

knew what our - what the actual coverage was just to have a 
feel for it. 
·So just so I understand, �ur understanding was he took a 
100 Ibot stretch in the area where you determined the 
accident happened? 
Yes. 
Do you know - my understanding ofM-36 where the accident 
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happened is a two lane road. Do you know ifhis 
measurements included both lanes or just the way of the 

accident, if you know? 

I don't know or I don't recall. 
Okay. Other than Mr. Belcher, have you had any discussions 

with any other employees at MOOT regarding this accident? 
Yes. 
WhO else have you spoken with? 
Matt Pratt, Chuck Manor and Doug Lynch. 
And what was Mr. - I can't remember iffve asked you this 

or not. What was Mr. Lynch's position in the company back 
in summer of2009? 
He was a lead worker in the Brighton maintenance garage. 
Did he perform -to your knowledge, did he perform any of 

the wode at M-36? 
I don't know. 
Do you recall what you discussed with Mr. Pratt? 
Not everything; just generally what happened and stood back 

and looked at, you know, the operation to see if the fellow 
was reasonable. 
And what was Mr. Pratt's portion of the conversation? What 

did he tell you? 
Just explained to me, you know, how the operation did, how 

he ordered thll wode and things along those lines. 
You mentioned that you were trying to decide whether or not 
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1 the work that was done out there was reasonable. Do you 
2 recall what you guys concluded? 
3 A We felt it was for the condition of the roadway. 
4 Q Okay. And do you recall specifically what aspect of the 
5 work you guys looked at to decide ifit was reasonable? 
6 A The amount of crack fill that was put down out there and how 
7 it COIrespOnded to how many cracks were out there and how 
8 that coaespondcd to if there was no action tab:u how fiIst 
9 the road would have deteriorated and created even a worse 

10 road. It was that type of discussion. 
11  Q So you were looking at the reasonablcoess of the necessity 
12 ofthejob? 
13 A Yes. 

14 Q What about Mr. Manor? Do you recall your-
15 A Roughly the same conWBations. 
16 Q And how about Mr. Lynch? 

17 A Roughly the same conversations. 
18  (Deposition Exlullit 7 marked) 
19 Q I hand you a set of pictures that we marked as ExlnDit 
20  Number' 7, and I can tell you that these photographs are 
21  photographs that were taJa:n at the scene of the accident. 
22 MR. VESPRINI: What's the top sheet on that one? 
23 MR. BLADEN: Ambulance, or the fire truck or 
24 whatever. 
25 MR. VESPRINI: I think there's a page missing from 

e 
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( 
1 that one. Can we get a new cxlullit? Same number. Make a 
2 new Exlnllit Number 7. 

3 (Deposition Exlnlrit 7 rc-mad:cd) 
4 (Off the record) 

5 Q So we have a new Exlnllit Number 7. As you flip through 
6 those if you'd like th= - maybe if you look at the second 

7 page of the packet might be one of the best views of the 
8 curve section that we've been talIdng about. Had you ever 

9 been out to the scene of the accident at any time either 
10 while the tar work was going on or after? 

11 A I didn't. I had not been myself; DO. 
12 Q Do you recognize this stretch ofM-36? 
13 A Yes, I do. 
14 Q In your experience wolking fur MOOT, would you agree with me 

15 that the amount of aacks that are - that were present that 

16 were addressed with the crack filler is higher than what you 
17 usually find in roads of that nature? 
18 A The amount of craCks is � yeah, it's above average. There 

19 are more aacks than the average. 

20 Q Now,just in doing some of the discoVCIYwork that we've 
21 done in this cast; are you fiuniliar with the tern! transverse 

22 crack? 

23 A Yes. 
I 24 Q What does transvmc crack mean? 

25 A That would be going 90 degrees to the flow of traffic. 
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Okay. So -
So if traffic is in the cartedine of the roadway, it would 

be straight 90 ckgrecs to the centerline of the roadway. 

So if the roadway is a stmigbt nortblsouth road, are we 
talking about cracks that run eastJwest? 
Yes. 

And then I've also seen the term longitudinal crack. Are 

you familiar with that term? 
Uh-huh (affirmative). 
What is longitudinal crack7 

That would be following the direction of traffic. It's the 
long way of the road. 

rn looking at the photographs of the curve we've been 

talking about, are there both � cracks and 

longitudinal cracks in the roadway? 

Yes. 

And do you know - and, again, if you know - do you know 

whether or not the transverse cracks were treated any way 
differently than the longitudinal cracks were? 
I don't know for a filet. The pictures, the application 

looks somewhat consisteot in both types. 

In your ctperience have you ever heard the term secondary 
cracking? 

Yes. 

What does secondary mean to you? 

Page 4 9  

It's cracking that propagates from a primaIy crack. 

So just in laymen's terms, what does that mean? 
You get a prinuuy crack and then it's running in a 

direction, but cracking doesn't always go straight. It 
meandClS, and then from that crack there are smaller cracks 

coming from that crack going out at different directions, 
which also are typically random. 

Do you know from the pattern in the crack fill that we see 
in the pictures, do you know if there were any secondary, if 
there was any secondmycracking on M-36 that we can see in 

the pictures? 
I can't tell by these pictures, no. 
Now, ifwe take a look at the second picture of the packet I 

guess would be the best-
MR. BLADEN: Maybe this -
THE WITNESS: It's still not very good resolution. 
MR. BLADEN: Okay. 

If you take a look at the second page of the packet, at the 
top and the bottom picture there appear to be corrugations 
on the centerline of the roadway; would you agree with that? 

Yes; yes, I would. 

Corrugations, in layman's terms, what is a corrugation? 
It's a depression in the roadWay that is ground in 

intentionally to create a noise and slight vibration on a 

vehicle when they get either too far under the centerline or 

13 ( Pages 4 6  to 4 9 )  
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1 too fur off the edge of the road. 
2 Q And sometimes I've heard these termed as rumble strips. 
3 A That's correct. 
4 Q Is that what wm: talking about? 
5 A That's a common -that's the most common term for them is 
6 rumble strips. 
7 Q Do you know inyourcxperieoce whether or not the 
8 application or applying tar strips or crack fill near 
9 corrugations have different instructions than those that are 

10 not near or touching the corrugations? 
11 A That I don't know. 
12 Q I believe you testified earlier that it was - that Matt 
13 Pmtt would have the discretion whether or not to perform 
14 this crack fill job; is that correct? 
15 A Uh-huh (affinnative). 
16 Q Do you know whose, if�ne else, other than Mr. Platt's 
17 decision it was to lay tar strips as a maintenance measure 
18  for M-36? 
19 A No. He in worldng with his two lead workers would have made 
20 that decision. He was a supeMsor, so he would get final 
21  say. 
22 Q Do you know who his two lead workers would have been? 
23 A Doug Lynch and John Toth. 
24 Q Are you fiuniliarwith the term or the process ofHMA 
25 overlay'] 

• 
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1 A Yes. 
2 Q What is that? 
3 A lIMA stands for hot mix asphalt and that's an actual repaving 
4 of the roadway with a hot mix aspbalt product. 
5 Q In your experience, are you aware, has MOOT performed that 
6 type ofa procedure in the past? 
7 A Yes. 
8 Q Do you have any idea in either talking with this Mr. Pratt 
9 or other knowledge you've obtained why crack fill is opted 

10  for as a maintenance measure on this stretch ofM-36 as 
11  opposed to overlay'] 
12 A Because overlay would typically not be done in a maintenance 
13 capacity, it would be done in a construction capacity 
14 because it's hundreds of times more expensive to do the hot 
15 mix overlay. It's considembly more expensive. 
16  Q Do you know whether or not - ifl understand you right, you 
17 said it would it be done in construction capacity. That 
18  would not be a procedure that would be done by the 
19  maintenance crew; is that what I'm to understand? 
20  A Yeah. Very rarely; ouly in little small instances they 
2 1  might do a small area for a spot repair type thing. 
22 Q So if this stretch ofM-36 hypothetically were discussed to 
23 be - to be done by an overlay ·stretch of road, given the 
2 4  length ofit, wouldn't be done by maintenance? 
25 A Would not be done by maint""'''Dce 
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All right Do you knoW whether or not the idea of poSSIbly 
doing an overlay was discussed with anyone at MOOT as 

opposed to the crack fill procedure that was done? 
Out of our region office they globally plan all - for all 

10 counties working with each of the three TSC's. This is 
one of the three. They have a strategy for how we're going 
to spend what dollars we have, and what roads and what kind 
of fixes happen, and so there's a global strategy that's put 
into place, where all of the roads are driven at least once 
a year by evety -by all of the people that make the 
planning decisions, and then we look at what we have. We 
weigh in the ClCisting condition, the amount of traffic on 
the road, in other words, the avemge daily volume, and then 
make global decisions on where the larger amounts of money 
for the higber cahber fixes and repairs are going to 
happen. 
Okay. 
So as fur as here's what's going to happen here, typically 

that body�of decision makers will decide when there's going 
to be a better repair going knowing that this is in this 
condition, but also knowing that maintenance caD. come in and 

extend the life of it by sealing up the cracks and getting 
the life finther. 
Okay. 
So it happens by a lot of planning, and a lot of individuals 
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are actually involved, both out of the region office in 
Jackson and some of the planning individuals that work out 
of this office. 
And do you know how often those decisions are made? 
Evetyyearwe reset what we're going to do. We go out and 

re-look at the condition of evetything, rate the conditions 
of evetything and make decisions on where we're going to go, 
and then as money changes, and lately it's been getting 
worse and worse, we have to change our strategy. And, you 
know, we have the geneml same strategy, but then we have to 
reallocate funds depending on what changes have happened and 

what -you know, because not all things deteriomte at the 
same rate and it depends on a lot of variables. And then 
things change over time, too, where you think you want to do 
one plan and 10 percentofit you won't actually do it 
because you have to change gears and then change it again 
the next year. 
Are these typically held the same time of year every year? 
Y cab; typically. Typically the roads get - I'm  tJ:ying to 

think. It actually varies from time to time, but usually 
spring or 1hll, and sometimes both because we - you know, a 
little b� of it is ongoing. But typically they actually do 
a van ride where people all get in a vety large van and -
of all the disciplines, construction, design and 
maintenance, and we go around and look at everything and 
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1 have discussions and tJ{en stand back and look at all the 
2 thousands ofmlles of roadway and decide where we're going 
3 to allocate funds and what kind ofrepairs we're going to 
4 do. 
5 Q Are you familiar with the procedure of surface milling? 
6 A Yes. 
7 Q What does that entail? What does that mean? 
B A That's just a large mill that actually takes off a portion 
9 of the roadway like a consistent depth. You come in and you 

10  can mill two inches of a roadway off: and you basically 
11  grind it into a gravel-tike material and haul it away. 
12 Q .  Would that generally, in your experience, a surfilce milling 
13 kind of a procedure that's done in preparation for another 
14 procedure? 
15 A Yes. 
1 6  Q .  What type of procedures tend to follow surface mills? 
17 A A resurlilcing, the lIMA resurfiICing that you just prior 
1 B  referred to. 
1 9  Q So the surfuce milling is kind of a step towards an overlay? 
2 0  A Yes. 99.9 percent of the time that's what's going to happen 
2 1  after a surfilce milling. 
22 Q What about the technique of a chip seal? Are you fiuniliar 
23  with a chip seal? 
24 A Yes, l am.  
2 5  Q What is a chip seal? 
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1 A A chip seal is where a liquid asphalt material is placed on 
2 the road that covers 100 percent of the roadway and then 
3 you -and that is to fill the cracks in roadway 
4 essentially. and then you go back over it with loose chips 
5 that are vet)' angular and you apply that to the roadway, so 
6 all that tar that you just put down doesn't stick all over 
7 the cars and stuff: And so it's basically to -yeah, so 
B to -you know, and it does provide some friction, too. 
9 That's why you put the chips down. Two reasons; one, so it 

10  doesn't track all over the place, and number two, to provide 
11  a little bit of traction, because if you cover a hundred 
12 percent of the roadway in a tar, then there's going to be 
13 some diminished friction of the roadway. 
14 Q Now, ifa chip seal or a surface mill were called to be done 
15 on a road somewhere in Michigan, is that something that 
1 6  typically would be done by the construction department as 
17 opposed to the maintenance department? 
1B  A Usually, yes. Yeah, almost all the time. 
19  Q And then similar to what I asked about the overlay, are you 
20  aware of whether or not either of those options were 
2 1  discussed with respect to the cracks that were on M-36 prior 
22 to the crack fill? 
23  A I'm not specifically. 
24 Q Have you ever or are you aware of anyone who has taken any 
25 measurements regarding the width of the tar strips on M-36 
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in the area of the accident? 
Prior to the accident? Is that what you said? 
Since the accident. 
Oh, since? 
Well, actually befure or after. Are you aware ofanything 

that's gone on measoring the width of the tar s1rlps? 
The individual I sent out there to calculate how much actual 

area roadway was covered by the tar s1rips, yes, that person 
did measure the widths. 
He measured the widths of the tars1rips as well? 
Yes. That was the only way to calculate the area. 
Did he report his findings regarding the width of the tar 

s1rips to YOU; do you recall? 
I just saw the final product. I didn't drill down into the 

specificity ofhis calculations. 
Understood. What about are you aware of anyone that did any 

measurements of the depths of the cracks that the crack fill 
was applied to on M-36? 
I'm not aware of that myself: 
Do you know based on your experience does the depth of a 

crack. - is that a filctor at all in deciding whether or �t 
crack fill is an appropriate maintenance? 
Yes, that certainly can be. 
Okay. How does that play into that decision? 
Well, it could be a different type of fix if the cracks are 
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deep and wide and such that you may need to use a different 
type of material 
What type of other materials have you seen used if the 

cracks run deeper? 
I don't have enough knowledge about the specificity of the 

product names and stuff: so that's not directly in my area 
of expertise. 
Understood. 

MR. BLADEN: Objection to lackoffoundation 
anyway. 
Maybe Matt Pratt might be a better source for that 
Probably. 
Again, rmjust seeing what you know. If you don't know, 

that's fine. Do you have any knowledge based on your job 
experience regarding potential friction issues or loss of 
traction regarding motorcycles traversing tar s1rips? 
I don't have any specific knowledge, no. 
Do you have any knowledge regarding potential dangers 

associated with motorcycles traversing a curve with rutting 
in a road surfilce? 
I don't have specific knowledge, no. 
Does MOOT ha�e any practice of - any practice or policy 

regarding going out and inspecting road surfilces? 
We oo. I don't know a lot of the specifics of that, but we 

do. 

_ . •• fi:. 1 5  ( Pages 5 4  to 5 7 ) 
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1 Q Do you know ifMDOT keeps any records of the inspections 
2 that they perfcnn? 
3 A That I don't have specific knowledge ot; probably do. 
4 Q If they did keep records, do you have any idea where those 
5 records would be kept? 
6 A Probably the C&T filcility, Construction and Technology, in 
7 Lansing. 
8 Q Have you seen any records regarding inspections ofM-36 in 
9 the area of the accident? 

10  A I have not. 

1 1  Q I've been advised in Answers to Interrogatories that the 
12 only maintenance worlc that's gone on on the stretch ofM-36 
13 we've been talking about since the accident bas been gravel 
14 shouldel'maintenance and winter maintenance. Is it fiIir to 
15 say that that type - that those two types of maintenance 
16 wouldn't have anything to do with the tar strips; is that 
17 correct? 

18  A No, not -certainly not directly. They're separate 
19  operations. 
20  Q And shoulder maintenance and winter maintenance, is it fiIir 
21  to say that work wouldo't have anything to do with any 
22 potential rutting in the road surfilce? 
23 A It shouldn't. 

24 Q Would anyone from anywhere other than MDOT's Brighton 
25 maintenance garage have performed any maintenance on M-36 

e 
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1 since the accident? 

2 A Not to my knowledge. 
3 Q ls there any other division of MOOT that has conCUlTCllt 
4 jurisdiction, if you want to call it maybe for lack. of a 
5 better word, to go out and take care of any problems on 
6 M-36? 

7 A Nobody else has conCUlTCllt jurisdiction, no. 
8 Q We talked a little bit earlier, I had mentioned that I was 
9 advised that Brighton's TSC staff and the Lansing 

10 Construction Technology staffwent out and tnok some 
11  measurements of the sealant on the road, and they did a 
12 friction test done in Novemberof2010 and December of2010. 
13 Did you have anything to do with those tests? 
14 A I reviewed the results. 
15 Q And what do you recall the results being that you reviewed? 
16  A The friction values were above and in a safe area, generally 
17 speaking. 
18 Q What about did You recall reviewing anything regarding or 
19 what the results were with respect to the amount of crack 
20 sealant on the road, that portion of the testing? 
21  A Only just seeing what the percentage was that was covering 
22 the pavement,just.to get a feel for it: 
23 Q Do you recall what the percentage was on that test? 
24 A For the amount feeling - it was in the neighbOlhood of 
25 seven-ish percent. 
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Q SilD11ar to Mr. Belcher's findings? 
A Well, that's the only one that I'm aware ot; yeah. I'm 

refening to hiS findings. I was not aware that there was 
somebody else did it. 

Q Okay. Fair enough. 

A Or if I was told, I forgot; whatever. 

Q Understood. It's been awhile. Are you aware of any testing 

performed on M-36 regarding measuring any rutting in the 

road surfiIce? 

A I'm not specifically aware of that. 

MR. BLADEN: Continuing objection to rutting. 

MR. VESPRINI: Sure. 

Q Are you aware ofanycomplaints made by anyone to MDOT 

regarding the condition ofM-36 in the year before the 

accident we're here fortoday'] 
A I'm not aware of any, no. 

Q Are you aware ofany other c1aims for damages made against 

MDOT for injuries received on M-36 in the year before the 

accident? 

A lam not. 

Q Did you or anyone else that you know of from MDOT write out 

any statements regarding this accident, other than possibly 

for your attomey or MDOTs attomey? 

A I didn't decipher that, no. I didn't. 

Q What about anyone else from MDOT1 Are you aware of anyone 
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else from MOOT who may have? 

A Unh-unh; no. 

Q That's a "no"? 

A That's a - I'm  sony. That is a "no •• I am not aware. 

Q What about recorded statements? Have you provided - again, 

I don't want to know anything about what you may have done 

for MOOTs attomey, but other than that have you -
A I have not made any recorded statements. 

Q Are you aware of anyone from MDOT who has? 
A I am not. 

Q Have you read any statements about the accident from anyone? 

A Outside of the parameters of what you said, no. 

Q The parameters being with your-

A We were talking with ourattomey. 

MR. VESPRINI: Okay. Let me just double-check 

something real quick, and I think I'm all done. Yes, I am 
all done. Thank you vety much for your time. I appreciate 

it. 

TIlE WITNESS: You're welcome. 

MR. BLADEN: I have a tew questions I wanted to 
follow up with you on. 

EXAMINATION 

BYMR. BLADEN: 

Q Looking at Exhibit Number 2, the work schedule, you were 
asked a question about whether any of these particular 
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listing of work that was done on M-36 may have pointed to a 1 something. It doesn't - it's not giving you a dictatorial 

more specific location thanjust generally M-36. Do you 2 got to be this way. A guide is a guide. 

recall that set of questions? 3 Q So these aren't rules - are these rules that the 

Yeah. 4 maintenance crew mnst follow or are they, as you said, a 

And you said you didn't think that was the case; correct? 5 guide? 

Uh-huh (affirmative). 6 A They're encouraged to follow it because it's good 

I'm going to ask you about work that was done Angust 11, 7 maintenance practice, rut then again, CVC1ything isn't black 

2009. It lists M-36 at Howlett Road. 8 and white, and so that's why it's a guideline that, here is 
Okay. 9 how you do it, bu� you can certainly go outside a guideline 

Does that change your evaluation of your statement or 10  if you deem it's appropriate. 

testimony earlier? Is that more specific? 11  Q And it says "Activity Number 10100." Would thata>xrespond 

Well, based on that, that location is more specific. That's 12 to the operation number on the work schedule? 

not the - I know it's not the exact location of the 13 A Yes. 

accident, but I know it's not too fur down the road. 14 Q So that's where they get that number 101 OO? 
Okay. How fur - 15 A Yeah;yeah. That's the same number,yeah. 

But it's still - 16  Q Looking at Exhibit 1, I think you testified earlier that you 

How fur from the - 17 believe this is hot poured joint sealant that was done on 

I believe that's an 118th to U4 of a mile from the accident 18  M-36? 

location. 19 A Yeah. 

It says "at Howlett Road." Would that just be specifically 20  Q Based upon your reading of the guidelines? 

at the intersection ofM-36 and Howlett or would it 21  A Yes. 

encompass an area greater than that? 22 Q Undemeath it says "recommended work method." Why does it 
Well, I would interpret just what I'm reading, at the 23 say "recommended work method"? 

intersection, so it's the intersection, the way they wrote 24 A Because that's what it means. It's what they recommend they 

that. 25 do, but it doesn't tie them dowo to it absolutely has to be 
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And that's the following day it looks like. Well, it 1 that Ifit said "required work method,n you'd have to do 

doesn't give a date, but there's another listing ofM-36 at 2 it right to the letter, but it's a recommended. 

Howlett Road. 3 Q All right. Under "crack filling" there's a number five 

It also says "at Howlett Road. " 4 under activity 10100 in the Surlilce Maintenance Performance 

Yeah. 5 Guide. under "hot poured joint sealant." It says, "Install 
Same thing. I mean at reading that it looks like they're 6 hot backer rod size 2S percent larger than the width of the 

working in the intersection. 7 crack in cracks 3/8ths of an inch or wider -or larger." 

Will they do multiple days all in one intersection? 8 What do you interpret that to mean? 

It's possible, because it could have ended. They could have 9 A Well, the way I'm looking at this - and this isn't my area 
got to the - it's hard to know. They could have got to the 10  of expertise -but it's saying 25 percent larger than the 

intersection and power was off the end of the day and they 11  crack that's 3/8ths or bigger, so cracks can be a lot bigger 

were out of time � then they had to come back and hit it 12 than 3/8ths, and this still has to be 25 percent bigger than 

again the next - on a different date, but we can't see the 13 the biggest crack you're going to get because if they're 

date, so - 14 doing one operation they've got to get something that will 
All right. 15 cover their worst case scenario, because then they're dead 

But like I said, there was a little bit of a lack of 16 in the water if they come up to something that's bigger and 

information for me to pin that down based on what I'm 17 they don't have that. 

reading. 18  Q And I think you testified earlier that the cracks can be 
Now, looking at - let me see where are we? - &lullit 19  variable in width; correct? 

Number 1. &lubit Number 1, this is the maintenance 20  A And they are variable in width, yeah; right. 

Performance Guide 10100 from - created in October of2oo8 2 1  Q Is this recommended work method, are they required or 

as fur as you know? 22 recommended to remeasure the width of the sealant or the 

Yeah. 23 backer rod every time there's a chmige in the width of a 

Now, why is it called a performance guide as opposed to - 24 crack? 
Because that gives you general guidelines of how to do . 25 A No. Theydon't have time for that. I mean that's not a 
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e:i 1 standard practice. 

2 Q What would occur if they were required to change the width 
3 every time they encotmtered a change in the width? 

4 A They couldn't do the job because there's so much variability 
5 out there there would be no way to effectively - the whole 
6 reason this type of maintenance is done is so you can 
7 quicldy address very large elongated areas of a lot of 

8 cracking to make sure you seal it up and water doesn't get 
9 in it so the road doesn't deteriorate, and the production 

10  rate would be cut down tremendously if they had to do that. 

11 Q What would be, in your opinion, a reasonable - or your 

12 experience - a reasonable way of accommodating the crack 

13 width in practice? 

14 A Kind of how they're doing it. You kind of take your worst 

15 case for the largest and then you hit evetytb.ing you have 

16  with it, because there's a lot of secondary cracking with a 

17 lot of this, 100; and so partially they just want to make 
18  sure they get evetytb.ing sealed up, because if you leave 

19  parts unsealed, that's going to be the next area to start 

20  going bad. 

2 1  Q What happens if you leave the cracks unsealed? 
22 A The road is going to deteriorate very fast because the water 
23  gets in there. It starts getting hit with tires and trucks 
2 4  and it will start to deteriorate. The water gets 

2 5  undemeath, and what it ultimately docs is it saturates the 

e 
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1 surfilce under the roadway because it gets down through the 
2 crack Then you have an unstable base and then you get pot 
3 holes. 

4 Q What's the significance of pot holes? 

5 A Pot holes are extremely unsafe. They do severe damage to 
6 elm. They can cause vehicles to crash, and they also cause 
7 people to swerve to miss them which causes other problems, 

8 because if people are caught off guard and they swerve they 

9 can, you know, go off the road or they can go into oncoming 

10  traffic or whatever, so we rieed - that's a high priority to 

11 address pot holes both'proactively and reactively. We try 

12 our very best to do it proactively, and that's what this is 
13 all about. Reactively is our worst case scenario because we 

14 do not want the public subjected and vehicles subjected to 

15 pot holes because they're very dangerous. 

16  Q Okay. When you make a determination as to what type of 

17 maintenance is performed, do you take into consideration the 

18  safety of a particular type of - the safety for the driving 

19 public that a particular type of maintenance that you chose 

20  to perform, it's impact on the safety of the driving public 

21  versus what happens if you don't do the particular type of 

22 maintenance? 

23  A Safety of the - our number one impact is safety of the 
24  traveling - our number one priority is safety of the 

25  traveling public period. In fact, it's our strategic plan, 
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one of the seven goals and objectives, so it's paramount, 

and so we put -that's why our operations where when even 
when we do this we put out the signs, we put out fiaggm as 
appropriate. We do everything to make sure it's safe foc 

the traveling public. So we put -that's our top emphasis. 

Secondarily, it's, you know, fixing it and so it doesn't 

become a worse problem and become even more dangerous. 

And do you have to weigh the relative safety aspects of 

doing particular type of maintenance versus letting it go 

and having pot holes? 

Oh, yes. We have to weigh that ongoing. 

Now, how many miles of roadway does the Brighton TSC covec 

in its maintenance operations? 

Well, 1 don't know the exact number. Many hundreds. 

Many hundreds? 

Yes. 

In the scheme of things, what priority level is given to 

M-36? And if it's - if there's different priority levels 

for different parts ofM-36 can you break that down? 

Well, M-36 is going to be a little - in this location it's 

VCIY remote, and so this is one of our lower priority 

because there's less traffic on it, so there's less 

potential to have safety hazards. Our highest priorities 

are our intCfStatcs with CKlIemely high volumes of trucks, 

and also higher speeds. Speeds are lower out here. You 

Page 69 

know, we allow 70 miles an hour on the interstates and here 

it's, you know, variable from curve speeds to 20 miles an 

hour up to 55 miles an hour, so there's a greater chance of 

catastrophic and safety issues to happen on the heavier 

volume roads. 

What are the heaviest volume roads that Brighton TSC has 
responsibility for maintaining? 

Well, the two big ones are 1-96 and US-23. 

Okay. How many miles of 1-96 are you required to cover? 

The whole county, livingston County, from county line to 

county line. 

Do you know how many miles that would be? 

It's, you know, three lanes in both directions, so six 

lanes, plus ramps for - what? - 30 miles. rm not sure of 

the exact mileage. 30-ish. 

How much ofUS-23 are you required to cover!} 

County line to county line, north to south. 

Do you know how many miles that would be? 

It's probably roughly the same. 

So roughly 30 miles in both directions ofl-96? 

Uh-huh (affirmative). 

And roughly 30 miles in both directions for US-23? 

. Right. And one of them is four total lanes and the other 

one is six total lanes. M-36 is two total lanes. 

And I think you said the traffic volume for this particular 

1 8  ( Pages 6 6  to 69 ) 
572e8a5e"()d01-4837 -96ac-c55b8c5e43ee 



.:) 

• 

� 

. : . 

KARWACKI V STATE OF MICH , ET AL 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10  

11 

12 

13 

14 

15 

16 

17 

18  

19 

20 

21  

22  

2 3  

24  

25 

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1B 

19 

20 

Page 7 0  

location where this accident is alleged to have occurred or 
. did occur is you said lower than -

A A lot lower, yeah. They're not even in the same ballpark. 
Q And what about the mix of type of traffic that travels on 

the road. Is it different than it is on 1·96 or U8.23? 
A There's more commercial traffic, meaning trucks, heavy 

Q 

A 

Q 
A 

Q 

A 

Q 
A 

Q 

A 

Q 
A 

Q 

trucks, on the heavy traveled routes. Some of the other 
stutI: you know, is probably similar. I mean we get 
motorcycle traffic on all our roads pretty heavily. It 
varies. M-36 for an "M" route probably gets a little more 
because I know there's a presenoe in some of the adjacent 
villages and cities. But we get a lot on the interstates; a 
lot Very heavy out there. 
Now, do you participate in any of those - I think you 

testified earlier that there's a meeting either once or 
twice a year for planning of what wode gets done in the 
region; correct? 

Uh-huh (affirmative). 
Do you I!articil!ate or did you l2articil2ate in any of those 

meetings prior to this accident? 
I do, but not all of the time. We have a development 

elloaineer, design engineer, who always participates in that, 
and I do a little more peripheral. I usuaIIy go on the van 
rides and look at the roads and make sure that people are 
looking at things to my satisfaction, too but I don't - a 
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lotofitis delegated to others. 
Do the folks in the region determine the amount ofmoney 

that's gcing to be spent -
Yeah. 
- or are they just given a number and have to figure out 

how to spend the money'! 
They're given a number and then they detennine bow it gets 

divvied up between three transportation service centers and 
their jurisdictional areas. 
From your knowledge and experience, who determines bow much 

moncyis given to each region and to MDOT in general, if you 
know? 
It's through the legislature and it varies. Y cab, that's a 

whole VClYcompJicated issue. 
So if you participated in this process -you said not all 

the time, but sometimes you've been in these meetings? 
Uh-buh (!Iffinnative). 
Okay. Would you be able to tell us about the process they 

go through as fur liS making a prioritization of what 
pnDects get done with the money that is available to them? 

21 A Yeah. I mean it's a lot of give and take between a lot of 
22 individuals, but we prioritize our heaviest traveled routes 
23 that have the 1argest volumes because that would impact 
24 mobiJityand it would impact safctythe most because there's 
25 the largest number of people. 
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Is it tair to say that whatever work is determined to be 
necesS8lY on the heaviest traveled routes gets first 
priority? 
Yes. 
And whatever money is leftover then is allocated however you 

want to divvy it up to the remaining roads within the area? 
That's more or less how it's done, yeah. . 
What priority is generally given to M·36? 
It's lower in priority because it's a rural and it doesn't 

have the traffic volumes. The traffic volumes are much 
lower than the bulk of our other roadways. 
I think you've testified earlier that an overlay of the 

road, a resurfucing of the road, is hundreds of times more 
expensive than the crack fill procedure that was followed 
here. 
I don't know the exact number, but that's obtainable, a 

range is obtainable, but it's a gigantic difference. 

If the budget was available to do an overlay, would that 
have been a strongly considered procedure for maintenance or 
construction on M-36? 
Not for maintenance, but for constIUction, yes, it would 

have been. 
Okay. 80 by process of elimination, the filct that an 

overlay wasn't done, would that mean that the money was not 
available to do that project? 

Page 7 3  

That's correct; yeah. 
What about chip sealing? How apensive is that relative to 

the crack filling that was done? 
I don't know precisely. It's quite a bit more expensive 

than doing this because there's a lot more material and a 
lot more equipment involved. 
And the same question with respect to crack sealing that I 

asked you before on oveday resurfacing. If the money was 
available to do a chip seal, would that have been something 
that was strongly considered done on M-36? And ifnot, why 
not? 
That I'm not sure. One of the - it may - it might have 

been tossed around. Whether it would have happened or not 
there would have been some objection because there is a 
downfitll to chip seal, which is when you apply the gravel 
over the tar you have loose gravel on the road for a long 
time. We broom it off: but you can't get it all off because 
it's a very less expensive fix, and so it's a - there's a 
hazard of much less friction until the time a few months 
down the road that the bulk of it's been worked in or gotten 
off the roadway, and so, you know, for like motorcycles, 
stuff like that, it would be a tougb surface. It would be a 
little more dangerous·until it stabilized itself: so you 
would be exposed for a few months. 

Was the safety concern of motorcyclists taken into 

1 9  ( Pages 7 0  to 7 3 )  
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\ 
/ 1 consideration in deciding whether to do chip sealing or 

2 doing this crack fill procedure? 
3 A Well, it likely was because we're available - motorcycles 
4 only have two tires and a car has four, so a motorcycle will 
5 upset where a car will slide. But that's not vet)' good 
6 either, but it's not as bad than dropping down on the 
7 pavement. 
8 Q And I think you've testified earlier that you considered 
9 that gravel on the surfiICe might be a specific hazard for 

10 motorcycles? 
11 A That can be, too, yeah. Especially loose gravel is not a 
12 good thing on the roadway because ifbreaks the bond and the 
13 friction. 
14 Q Okay. Would that be also true around - especially around 
15 curves? 
1'6 A Oh, yeah. 
17 Q And is that true for not just motorcyclists, but for people 
18 in four-wheeled vehicles? 
19 A It's going to be -yeah, it can cause more issues. Yeah, 
20  loose gravel is not a good thing on roadways. Aside from 
21  the friction thing, loose gravel shoots up and gets shot 
22 around, which also causes other issues. It can hit people 
23  and it hits -
24  Q Projectile? 
25  A Yeah. Projectile; hit people or hit windshields and am 
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I '  and, you know, either do damage or be a pretty large • 
2 distraction, too. 
3 Q Based upon your knowledge of the traffic volumes and the 
4 procedures that were followed here, do you believe that the 
5 procedure for crack fill followed in this particular case 
6 was the most reasonable method followed? 
7 A WIth all things considered, I do., 
8 Q And you were asked earlier about whether or not you took 
9 into consideration the reasonableness of the necessity of 

10 doing crack fill versus some other methodology. Do you 
11 recall that? 
12 A Yeah, I remember being questioned about it. 
13 Q That then opened the question of whether or not the crack 
14 fill procedure that was followed was in itself reasonably 
15 done. Based upon your viewing of the photographs and your 
16 viewing of the guidance documents, do you believe that it 
17 was reasonably done? 
18 A For as many cracks as was in this road, I do believe it was. 
19 Q And why do you say that? 
20  A Well, because the - all the cracks have to be filled and 

21 there was a lot of variability in the cracking out here, and 

22 there was a lot of seconchuy cracking from what I was told 
23 secondhand, and if that's the case, then this was an 
24  appropriate way to hit it and make sure they can do this and 
25 get reasonable production and address the roadway as best as 
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possible for the tools and, you know, materials and the 
funding that we had. 

And so we were talking earlier about setting the width of 
the material spray, I guess you would call it, and you 
testified earlier that you have to use the worst case for 
the cracks because otherwise you wouldn't be able to get the 
work done. 
Right. 

Do you believe that that was appropriate method and 
reasonable method under the circumstance? 
I think it was. 
With respect to the manu1ilcturer's installation 

instructions, do you have any knowledge or experience in 
translating the manufilcturets installation instructions to 
guidance documents and how to apply it? 
I've never done that myself: 
Okay. And who would be the person or persons, if you know, 

or division at MOOT that would be the parties that we should 
ask that guestion to? 
Probably our maintenance division in Lansing. It 

potentially - it was either the Construction and Technology 
or the Maintenance Division in Lansing. one of those two 
would have had people involved in putting this together, and 

it could have in part been done by a team of people, too, 
utilizing individuals such as Chuck Manor, the 

Page 77 

superintendent, who have broad field experience over a large 
period of time. 
All right. Are you familiarwith equipment numbers that are 

listed here on the work schedule in Exlu'bit 2? Do you know 
what those com:spond to? 
I think a lot of them are trucks or vehicles, but I'm not a 

hundred percent sure because I don't deal with the equipment 
numbers. I can find them, but there are a lot of times it's 
just like the trucks that they're using. 

So we'd have to ask the maintenance folks if they could 
correspond the type of vehicle to the equipment that's 
listed? 
Yeah. And they would know, yeah. 
And presumably if they're following the guidance documents, 

the equipment used would -
More or less match up. I mean it's a guideline. 
Right. 
But it would more or less match up what it takes to 

reasonably get this work operation done. 
And another question. This NHMS, the National Highway 

Maintenance System Limited, you said that you were - you 
didn't know what the federal SHRP test project was. 
Yeah. I'm not familiar with exactly what that is. 
There's the implication there, it says "Federal SHRP." Is 

that some kind offederally funded project? 

2 0  ( Pages 74 to 7 7 ) 
,572e8a5e-Od01-4837 -96ac-c55b8c5e43ee 



KARWACKI V STATE OF MICH , ET AL 

.) 
Page 7 8  

1 A It could be federally - it's possible it's federally funded 

2 or something, maybe if it's an experimental project, but I'm 
3 only guessing, which you don't want me to do. 

4 Q That NHMS program, that implies, you know, it says "National 

5 Highway Maintenance SysIcm limited" -
6 A Uh-huh (affirmative). 

7 Q - but then NHMS program, is this kind of a - I'm not sure 
8 what the correspondence is there. 

9 A And I'm not sure. It may just be nomenclature or tIying to 

10 jibe it with the name of the company and this is their 

11 program. They have their own recommended little program and 

12 then they sell their products and market it or whatever. 

13 Q And somebody from NHMS - there's somebody named Michael 
14 Leahy. It's onpagc two of Exhibit-

15 A Yeah; that's what it looks like. 

16 Q And on page three of Exhibit 5, proposal to "MOOT Brighton, 

17 Attention: Matt Pmtt"? 

18 A Uh·huh (affirmative). 

19 Q So we would have to ask Matt Pmtt about this particular-

20 A Yes, and he would have - my guess is he would have intimate 

21 knowledge of this since it was made to him. 
22 Q Or at least more knowledge than you do? 

23 A Yeah; right 

24 MR. BLADEN: I don't have any further questions. 

25 MR. VESPRINI: I have just a rea. quick followup. 

• 
Page 7 9  

1 Ijust want to touch on something. 

2 EXAMINATION 

3 BY MR. VESPRINI: 

4 Q Ifl understood some of the questioning from Mr. Bladen, is 

5 it your understanding that the manufacturer's installation 

6 instructions get translated into the guide that MOOT 
7 prepares? Ijust want to make sure I understand that right 

8 A That's my understanding. 

9 Q So the guide that it gets tmnslated into, are those guides 
10 some of the exluoits we had marked earlier? I understand 

11 there was some excerpts from them, but I believe it was 
12 called the - let's see here -Maintenance Performance 

13 Guide? I think we marked it as Exluoit Number 1. 
14 A Yes. 

15 Q Is that the guide that the installation instructions would 

16  get tmnslated into? 

17 A That's correct 

18 MR. VESPRINI: Okay. Ijust wanted to make sure I 

19 understand that point. Thank you. 
20  MR. BLADEN: Just it followup on that 

21 EXAMINATION 

22 BY MR. BLADEN: 

23 Q Do you know for sure; for certain, that they are actually 

24 tmnslated to or is that part of the consideration by MOOT? 
25 A That would be part of the considemtion because that could 
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be -there are other manufilcturers of other products, and 

even all of the products don't match up exactly, too, and so 

there are similarities and there's dissimilarities if you 

were to really start digging into it 

Would MOOTs actual experience using the product itself over 

years be fuctored into how it is used? 

Ob, yes; yes. 
And so the manufilcturer's guideline orrecommendatioDS may 

not necessarily track with MOOTs experience-

That's com:ct. 

- in applying the product? 

That's correct. 

MR. BLADEN: No fiuther questions. 

MR. VESPRINI: AIl set 

(Deposition concluded at 11 :56 a.m.) 

-0-0-0-
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Activity ·Name: Joint and Crack Filling Activity #: 101 00 

. �Beginning in fiscal year 2009, report Joint and Crack Filling using the methods listed below to PCA 10100 . 

Methods: Joint and Crack Filling 
Crackfill - Rubber Sealant 
Crackfill - Hot Poured Joint Sealant 

Work may be performed using any of the above methods. All work performed using any of these methods 
should be reported to activity number 10100. Performance guides for all of these methods are provided on the 
following page(s). 

Note: Beginning in fiscal year 2009, Pavement Spot Seal Patching (Kettle and Pavement Repair Machine 
methods) should be reported to PCA 1 0400 Pavement Spall & Pot Hole Repair. 

- - - . - -. - - . 

. , 

- -

- - . .  -- . . . - - .  - - - -
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Activity Name: Joint and Crack Filling Activity #: 10100 

. .  "Method: Joint and Crack Filling . " 

" Description/Purpose: Cleaning and filling of joints, random open cracks, and edge joint sealing with liquid sealant to 
prevent passag� of water to the base or sub-grade and permit pavement joints to contract and expand properly. 

1. 
2. 

3. 
·4; 
5. 

6. 

7. 

Recommended Crew Size 
7 (2 traffic regulators included) 

Material " 
HFRS-2 
HFRS-2M 
2 NS Sand or sawdust 
Bituminous only: 3/8" stone 

Average Daily Production 
1 - 2 lane miles, manual " 

5 - 6 lane miles, mechanical 

� 
1 
3 
1 
1 
1 

1 
1 

1 
3 
1 

1 
1 
1 
1 

Code 
0�03 
04 
12 
19 
3-6 

12 
04 

02/03 
04 
12 

04 
04· 

02/03 
12 

Recommended Work Method 
Review environmental. training. and safety I2recautions. 

Eauipment 

Description 
Pickup 
Trucks, dump 
Flashing arrow 
Compressor 
Kettle 

Optional 
Flashing arrow 
Shadow vehicle and attenuator 

Alternate Eguipment: 
Mechanical SQueeaee Machine 

Pickup 
Trucks, dump 
Flashing arrow 

Ontional for Alternate: 
Shadow vehicle ana anenua1:Or 
Truck, dump (stone) 
Broom truck 
Flashing arrow 

Best results are achieved when joints and cracks are sealed when the pavement is contracted and the ave.rage 
temperature is not over 50°F. 

" BEFO� FILLING, CLEAN CRACKS WITH FORCED AIR. 
Apply sealant heated to the manufacturer's specified application temperature. 

" Fill cracks to wi� 114" of the top of the surface. to allow for slab expansion. Squeegee excess sealant, if 
necessary. 
Bituminous only: 318" stone may be used in wide cracks. DO NOT USE STONE WHEN SEALING CRACKS 
ON CONCRETE. 
Sand or other approved materials may be sprinkled lightly on top to prevent tracking. 

Note: Do not fill joints having neoprene filler material. 

Criteria: Only cracks greater than 1/4" (diameter of a pencil) will be filled. Fill joints only when joint filler is 
broken, brittle or missing and allows dirt and water to enter. 

Surface Maintenance 
Maintenance Performance Guide 1 01 00, 1 0/2008 
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Activity Name: Joint and Crack Filling Activity #: 10100 
. . . . . 

:. Method: Rubber Sealant - BITUMINOUS SURFACE ONLY · .� . . .. DescriptionlPurpose: Cleaning and filling of random open .cracks with rubber sealant. This is done to prevent 

. . . .. 

.... :. 

passage of water to the base or sub-grade and permit pavement joints to contract and expand properly. Can be 
used to seal traffic signal loops. 

1 .  

2. 

3. 

4. 

5. 

Recommended Crew Size Equipment 
6 (2 traffic regulators included) 

9!x Code Description 
Material 1 02103 Dump truck 

Rubber sealant (e.g. Prizmo) 2 04 Heavy trucks 
1 1 2  Flashing arrow 

Average Daily Production 1 19 Port:able compressor 
1 - 2 lane miles 1 3 6  Rubber sealant machine (e.g. 

Prizmo) 

-. 
Optional 

1 1 2  Flashing arrow 
1 04 Shadow vehicle and attenuator 

Recommended Work Method 

Review environmental. training, and safety precautions. 

B � .  -.� .  
r"n.nT" est resUlts are achIeved. wnen cracKS are sealOO w en me i1V1;;J.�t; U;;WP;;;H1LWt; Ii) Ut;lUW .JU r . 

Before filling, clean cracks with a hot air lance. Use caution to avoid overheating concrete surfaces, 
which will cause spalling. 

Apply sealant heated to the specified application temperature, using the applicator before the crack cools. 

Allow material to set before opening to traffic. 

Surface Maintenance 
Maintenance Performance Guide 1 0 1 00, 1 0/2008 
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Activity Name: Joint and Crack Filling Activity #: 1 01 00 
. " .  1----=:--.....---------=------------------=:...-----; 

• '� Method: Hot Poured Joint Sealant . 

), DescriptionlPurpose: Cleaning and filling of joints and nm.dom open cracks with hot poured joint sealant. 
This is done to prevent the passage of water to the sub-grade and permit pavement joints to expand and 
-contract properly by not allowing non-compressing material, such as sand and stone, into the joint. 

Recommended Crew Size 
6 (2 traffic regulators included) 

Material 
Hot Joint Sealant (Crafco Asphalt Rubber, Type 

II, or an approved altemative*) 
Backer Rod (type used for hot materials) 

Average Daily Production 
1 - 2 lane miles 

9!x 
1 
2 
1 
1 
1 
1 
1 
1 
1 

� 
02/03 
04 
12 
19 
53 
36 
33 
54 
67 

Equipment 

Description 
Pickup 
Heavy trucks 
Flashing arrow 
Portable compressor 
Sandblaster 
Hot poured rubber machine 
Router or 
Random crack saw 
Trailer 

---- --------------------�------------�---------------------.------------�------
1 
1 

04 
12 

Recommended Work Method 

Optional 
Shadow vehicle and altenuator 
Flashing arrow 

•" "'\ Note: To maintain the quality of the product, avoid heating sealant for prolonged periods of time or 
.,' reheating more than once without adding new material 

CRACK FILLING 

1 .  Review environmental. training. and safety precautions. 
2. Pavement must be ·clean, dry, and at an air temperature of 45°F or above. 
3. ' Optional: CrackS· 3/8" wide or less may be routed to provide a sealant reservoir. Rout to expo'se sound 

material. Genetally rout to approximately WI wide by 3/4" deep. Rout only what will be sealed for this 
project. 

4. Crack or routed area should be cleaned by sandblasting and then blown out with compressed air. 
5. Install hot backer rod, sized 25% larger than the width of the crack, in cracks 3/8" wide or larger. 
6. Fill crack flush with pavem,ent surface. Pour sealant at 380°-400op, or per sealant specification. 

*Contact Andy Bennett at C&T (517/322-5043) for approved alternative. 

Work Method, continued < 

Surface Maintenance 
Maintenance Performance Guide 1 01 00, 1012008 



r Activity Name: Joint and Crack Filling Activity #: 1 0100 

e.:;)v'lethod: Hot Poured Joint Sealant (continued) 

.:.::R=e::co:::..:m=m::::e�n.::.de::d�W:..::o�rk�M�e:::.:th�o�d:t. • ..::c::::o!!:nt=:.!in!.!!u=e=d 

• 

JOINT FILUNG 

1 .  . Review environmental, training, and safety precautions. 

2. Pavement mlist be clean,. dry, and at an air temperature of 45°F or above . 

. 3. Re"'saw joint ifnecessary to remove old joint material. 

4. Clean joint out by sandblasting and then blowing out with compressed air. 

5. For expansion joints and all joints constructed with -neoprene seals, place bapker rod to a depth that 
would form a nearly square reselVoir. For other contraction joints use a bond breaker: 

6. Fill joint with hot poured joint sealant level with pavement surface to 1/8" below pavement surface . 

Surface Maintenance 
Maintenance Performance Guide 1 0 1 00, 10/2008 



" , : . • . .  

. --- - ' 

.. . 

. . . . ,: : 'r ) • 

-

. . -

.. -

Weather: 

EMPLOYEE 

ANDERSON, BIU 

LOGAN, JIM 
l'¥BRiNj(JUSTIN 

MASoN, jEF.F - . , -. . , . . . ·tl,-\.:Jt:ru� T 
. BROWN, BRIAN 

, �ODNEY: .. . . 
...., W W' 

LYNCH, OOUG 
GOLlP, MIKE 

LOVE, MARK 

DODD, TIM 

SOKOL, DAN 

WALLACE, ROBERT 

HOFFMAN,DON 

BENNISON,. SEAN 

SCAULTRElS,' GARY' -
NICOLS, JIM 

BOWMAN, ERNIE 

TOTH, JOHN 

Supervisor's Signature: 

. . Work Schedule 

EQUIPMENT # 

03-4515 

03-1 126 
. · crattcio· 

03-:2100 

12=2535 .. 
·03-2085 

' :m:usog' 
03-0006 

12-2548 

03-1 167 

67-0337 

04-1309 
68-001 0  

04-0370 

1 0-0256 

1 9-0670 

05-0488 

04-1 565 

67-0391 

05-1630 

03-201 4  

()4.;3024 

1 0  AN LV 

.. _ . . 

Temperature: 

f- .. 

. .. . 

OPERATION 

1 3900 

10100 

" 

• •• _. e • •  

1 0200 

16000 

1 1200 

1 2810 

17200' 

- . . . 

. . 

- . . 

0 

.. 

--

. . 

Date : (, ;l.'l ;,OPi 
LOCATION 

Take Concrete Saw to Wimamston 

-. - .-

. . . . . .. . , . .  

.. . - - .... 

M-36 

,- .
-

- - . .. . . . . . ... . .  - . . . . . -

Pick up Lane closure US-23 

Put awa�.concrete stuff 

LMngston I Washtenaw 

Help Doug with lane closure 

Washtenaw 

US-23 

"Monroe 

_ . - - .-. . Wc)oong In Tansing-Regioii . . . 

Date: 

- -- f- . 

.- '.-

. 

. . 

. -

. . .  _ e _ ·  . . 

.� DEPOSmON 
i '  EXHIBIT \,) 
§ � .  



. .  / 

• . : . . ' 

. - -, 

Weather: 

EMPLOYEE 

,... LOGAN, JIM 
t- L YBRlNK, JUSTIN 

� MASON, .JEFF 

.: D�RTH,"GERRY 
BROWN, BRIAN 

...... �n'""U�.fE¥-
ANDERSON, BILL 

.. - .- -_ ._ ._._ .. . . . . . . _ . .  

,-. . . .. " 

• ) 

. . ... -

' . 

LOVE, MARK 

DODD, TIM 

SOKOL, DAN 

WALLACE, ROBERT 

HOFFMAN,DON 

DENNISON, SEAN 

SCHUL THEIS, GARY 

NICOLS, JIM 

LYNCH, DOUG 
.. - -

Sel:lp;'MIKE 

HODGE, JIM 

BOWMAN, ERNIE 

TOTH, JOHN 

Supervisor's Signature: 

Work Schedule 

EQUIPMENT # 

03-1 167 
Craftco /' 
03-21'06 r 

12=2535' ' ..... .. 

·03-2065 ",..... 
-- .. -.--t9:6669-L-

. .. 
03-0006 

- '12.:2548 

0+0370 

1 0-0256 

1 9-0670 

05-D4S8 
04-1 565 

67-0391 

05-1630 

03-2014 

04-3024 

. .. -

Temperature: 0 

OPERATION 

1 0100 

;-- . . .. . ,  .- . . -
. . . . .. . .  _ .. _ . 0 . .  0 .  _ . .  

16000 

1 1 200 

1281 0 

17200 

. ' 

- . .  ,- . . . __ . 

_ .. . • • • 0 ' _  

Date : (p I' 3D 
LOCATION 

M-36 

.. . - _ . ... , . . . ' - "-'-' ._---- ---' 

. .. . .  . . . .  - . . .. .. - .. _ . . .. . . . . . -

Livingston I Washtenaw 

Washtenaw 

Scuffer 

US-23 

aean out edge drains 

Monroe 

Working in Lansing Region with concrete crew 

- ' 

- . 

. . .. , . .. . . . . . - . . . - - .- . 'TaKe '02J-'57910lllelBliSiiigAKE,-tnen go to-t1le' .:. 

Mason A&E to pick up fuel card to scupper 
1 0  AN LV 

Date: 



Work Schedule 
Weather: Temperature: 0 Date" : '7·B�OCf 

. '  

• .. EMPLOYEE EQ'UIPMENT # OPERATION LOCATION 
. ' 

LOGAN, JIM '03-1 167 10100 M-36 

L YBRINK, JUSTIN Craftco 
OWEN. RODNEY 03-21 06 

. MASON; JEFF 12-2535 
. · BROWN,13RlAN· . 03-"2085 

!!..uc-I"\I � uu- t:: 4f'tI t9-0809 
. . - . .  _ - .  t . - . '-.. -63::66es- . . .  -- _.- _ .. - _ ..  _._._-._-- .:.. --_ .- . _- _  . .. _-- - - _ ._ --_._ --- -

" - ' - : - -, /"\I� .... �.� ...... .  , DI.LL 

. . 

- . 

...... . . 

• . ' 

. . . . 

,-

.- � . - . .. . . . . . . . . . 

LOVE, MARK 
DODD, TIM 

.
. 

. SOKOL, DAN 

GOUP, MIKE 

)- LYNCH, DOUG 

SCHUL THEIS, GARY 

.-

---- - - ... - . . 

. 1\\ ;' e t),1 s; 
TOTH, JOHN 

HOFFMAN, DON 

BOWMAN, ERNIE 

WALLACE, ROBERT 
DANFORTH,GERRY 
Supervisor's Signature: 

12-2548 
.. . -

04-0370 

1 0-0256 

1 9-0670 

05-0488 

? 
. 

1 0 ANLV 

1 0  SKLV 

10 ANLV 

10 CMPU 
1 0 ANLV 

• •  • 0 '  . . .  -" 

16000 

1 1 200 

79900 

. . . 

- . .. . . . . . 

.. . . 

. . . 
eo _ • •  . . .. - . . 

Uvingston I Washtenaw 

.. . 

.. . 

Washtenaw 

SI::t: Man: 

. . . 

Date: 

. . . - - .-

. . _
-

r- -

. . 

. . 

. . 



... . .. .. 
Weather: 

. : "  
EMPLOYEE · / .. � 
SCHUL THEIS, GARY 

BROWN, BRIAN 

LOGAN, JIM 

, 

. . . . . _ .. - - GOtIP;-M1KE"""'-- - - -

. " . 
•. : ; 

. . . -

• 

MASON, JEFF 
. .. OWEN;-RODNEY " 

L YBRINK, JUSTIN 

LYNCH, DOUG 

LOVE, MARK 

DODD, TIM 

SOKOL, DAN 

ANDERSON, BILL 

. DENNISON, SEAN 

. . - . , - _ .. . . 

TOTH, JOHN 

HOFFMAN,DON 

NICOLS, JIM 

BOWMAN, ERNIE 

. .  

WALLACE, ROBERT 
DANFORTH,GERRY 
Supervisor's Signature: 

Work Schedule 

'EQUJPMENT #. ,. , 
'03-2085 ' . 

Rental Compresser 

O'j'"" ot 

-- . � - . 03-2012J" -:._. 

1-2-2535 
.. ' 04':1"309 

68-001 0 

03-1 1 67 

67-0337 

04-1 565 

67-0391 

{)4-0370 

1 0-0256 

1 9-0670 

05-0488 

03-451 5  

. . 
1 0 ANLV 

1 0  SKLV 

1 0 ANLV 

1 0 ANLV · 

. . 

6 CMPU 1 4  ANLV 
1 0 ANLV 

Temperature: 0 

OPERATION ' 

1 0200 

-- .. ·" - '10200· . - -

. , 

1 6000 

1 1200 

1 3200 

. . . 

Date : 7-9-09 

LOCATION 

Drill Holes' . . 

- -- ·-Um�n:loSlJtetls=23-wh1tetl("Ro�cr--- - . 

. . . " 
Barrels and rings 

. . .  . . 

Take Loaders up to White Lake Road 

Livingston 1 Washtenaw 

. . . .. . . . 

Washtenaw 

M-36 

Date: 

. . . 

. . 

. .. 

'.-

. . 

- . 



-

•. ) . .  

. . 

Weather: Partly Sunny 

EMPLOYEE 
. -. . . . - -

- . . . . ' - . -- . . 

LOGAN, JIM 
L YBRINK, JUSTIN 

. TOTH, JOHN 
. -BROWN, -BRIAN 

NICOLS, JIM 
" - - .. --- AblDEBSON R" ! 

. ' . 

• 
..: . ' 

r"----

. . 

, 

. - . . 

.. . .. - - '" " 
. -

. . 

SOia)! nAII.! 

LOVE, MARK 
Innnn TI I\II 

. .  .. -

SCHUL THEIS, GARY 
GOLlP, MIKE 

DENNISON, SEAN 
OWEN, RODNEY 

, .. 

- -. . 

MASON, JEFF 
DANFORTH,GERRY 
HOFFMAN,DON 
WALLACE, ROBERT 

Supervisor's Signature: 

Work Schedule 

EQUIPMENT # .' 

. . _ .. . . . 

-

. . 
- . 

03-1 167 
Crafteo 

03-21 06 
12--2535 
03::'2085 · 
j9::OB09 
03-0006 
j2=2548 . 

n!>_nLLRR 

. . 

. -

. -- . 
-

03-Mason t{!� 
04-0370 
1 0-0?fiFi 
1 9-0670 

04-1565 
05-0063 
67-0443 

04-3022 

1 0  SKLV 
1 0 ANLV 
1 0 SKLV 
1 0 ANLV 

Temperature: 80s 0 

OPERATION . ' -

f---. .  

. . .. 

176 

1 01 00 

-. .  

. . . .. . 

11200 

16000 

13900 

1 7200 

. . 

--

. - . . - . 

. . . . . 

--

- . . - - . .. 

. .  

Date : 7-14-09 

-

. - . " 

LOCATION 

-

M-36 

.- .. .  

.. 

... -

. . . . 

Washtenaw 

.. 

. . . . 

Livingston I Washtenaw 

1-96 & County Garage 

Spray Bridge decks 

. . .. - . . 

Date: 

. ' 

- ---

. . 

.-

.' 

. . 

--

--_. -

-- "  -



Work Schedule 

• , ' : 1 

. . .. . - -

Weather: 

EMPLOYEE 

PRATT, MATT 

. . ANDERSON, BILL 

LYblCl:J, DOUG- -- -
WALLACE, ROBERT 

EQUIPMENT # 

--

· 03-2085 · 

03--2062 . .  _ . . - . 

03-0006 

_. - SOKOLr.DAN-.. - -. . - :... ._- · ·_·-03 ... 1-1-26-·· ... - . .  - -
SCHUL THEIS, GARY 

NICOLS, JIM 

'-

GOUP, MIKE 

. BROWN, BRIAN 

L YBRINK, JUSTIN 

• 
MASON, JEFF 

DANFORTH,-GERRY 

HOFFMAN·,DON 

LOVE, MARK 

DODD, TIM 

_ . .  . . 

- . . . . -.- . BENNiSON, SEAN ··· 

OWEN, RODNEY 

LOGAN, JIM 

TOTH, JOHN 
.. "'� 

) Supervisor's Signature: 

04-1 309 

69-001 0 

67-031 1  

67-0337 

03-1 1 67 

03-21 06 

03 

12-2535 

1 9-0809 

· 04':0370 

1 0-0256 

1 9-0670· 

. . .  . - -04�3D22 

1 0  sick 

.1 0 AN LV 

. -

Temperature: 0 

OPERATION 

1 9600 

1 3900 

. .
. . .  ·-·�-3000-·- _ . . -

. . .. . - - - - _ . . . -. 

, 
10100 

1 6000 

- 17200 

.. .. 
. .. . 

Date : 7-27-09 

LOCATION 

JSC 

. . 
Take Arrow Board back to K-ZOO -

. . . . -?- ::r:ake-9awn-Gar-el'9iH-9S·?- · · _ . .  - - . -

.- . - . . Shoulder Closure 
.. - - .- .- - -- - - '- . - . . . 

m-36 

livingston J Washtenaw 

- . . - . . . 

·Spray Btiag·e·decRs ·1-75 Monroe -
. . . .. -. -

Date: 

. --, 



Work Schedule ' 

eL; " 

--

" " 

e ') 

. .. . -

-

Weather. 

EMPLOYEE 

SCHUL THEIS, GARY 

NICOLS, JIM 

WALLACE, ROBERT 

. . . 
LOVE, MARK 

. ODOOr=r.IM. . . . _ . . . - - _ .  

- - - . - - .  --- .-.- _ . . - . _  . . .  _. _ .  

DENNISON, SEAN 

OWEN, RODNEY 

GOLlP, MIKE 

SOKOL, DAN 

DANFORTH,GERRY 

L YBRINK, JUSTIN 

HOFFMAN,DON 

LOGAN, J IM 

ANDERSON, BILL 

" . 

. -
. !- -

EQUIPMENT # 

03-2014 

12 

04-1309 

68"Q010 . . 

.. .... - . 
04-0370 

. . 

. " - - . -.1.Q..mSS- . -. -
1 9-0670 

•• • _ _ _ - • • • •  - • - • eo _ 

04-3022 

03-1 167 

67-031 1  

03-21 06 

12-2535 

03-1 126 

04-1463 

68-0506 

36-0455 

---.- -- . ... . - .. - " - ' --
�- . - -l- . 

. . . ·fh liS6i'\. . -63-.4.5"/5 
- . _ .  - - . .  -

LOJ/t:...- LJ Stk 11M i3r6&c>t'\ /0 5.2:;" 
TOTH, JOHN 1 0  AN LV -
Supervisor's Signature: 

Temperature: 0 

OPERATION 

//lJe-x:> 
.... :;. 

.:,:.; 

. 

. 

16000 
_ . .  - . . .  -.. 0 •• _ _ • •  _ • •  _ • 

. . . , - . . _ . - . . .  . . 
17200 

1 3000 

1 0300 

. . 

- - _ . . ... _ . " ' - - " - -' -

13)·60 

/YI tD ./&>�A, -

Date : 7-28-09 

LOCATION 

96&County 'garage 

Lane Closure 

.. 

Livingston I Washtenaw 
. .. _ . . . ,, - - . - - _ . . .  _- _.-- . . .. - , - . - .- . ' . . . . -. . -.. -. . 

. - . , . . - .. . - . . . .... . . -. - . _ . .  '- " . . . . _ . 

Spray Bridge decks J-75 Monroe" 

1-96 & M-36 

M-59& 1-96 

. - ---- -. -----

� 

-

.S-'I £J "Sb 
. - . . . 

-

Date: 

' . 

. .  

" . . . .  

. .  . . . 

. . . -. 

- . 

. ' 

' .. 

. . 



.. 

e
)
·

' 

-- -

. . '
. 

. - . \ 

• ) I 

Weather: 

EMPLOYEE 

LYNCH, DOUG 

TOTH, JOHN 

ANDERSON, BILL 

�;g@1 
. � WALLACE; ROBERT 

. - _ 0--
. . . . .  _ _  . . 

--

. 
. . .  . - - -. . 

'�6 K I) L  XJlIUJ , 

DANFORTH,GERRY -
OODu., IJIVI 
HOFFMAN,DON . 
SCHUL THEIS, GARY f 

LOVE, MARK 

BROWN, BRIAN 

OWEN, RODNEY 
DENNISON, sEAN 

-- . 
L YBRINK, JUSTIN 

, 

--
- NfCdCS, JIM-- .- - .

. 

_. 
.tOq&( f\ . 

GOUP. MIKE 
MASON, JEFF 
Supervisor's Signature: 

Work Schedule 

EQUIPMENT # 

03-0006 

67-0337 

04-1 371 

68-0010 

' 03-2014 

. . .. - . -- " -- - . .  _ . . .  
. _-

-

03-1 167 

Craf-co 

03-208S--
1 9-0809 

03-2100 

12-2535 

04-1 309 

68-001 0 

04-3024 
60-1228 

03-4170 

RentBi COnlpresser 
04-1331 

05-0063 

67-0391 

to �� c:.t:. 
1 0 ANLV 
1 0  CMPU 

Temperature: 0 

OPERATION 

10200 

I 

. _ . _. - - - . _ . . .. -.. 

1 01 00 

17200 

_. - .
-

. 

Date : 'I> - If-09 
LOCATION 

Unloaa 2014 
Move barrels ·up to next location 1-96 EB 

. Pick up barrels on WB 1-96 

'i� .  ()¢. rOht Rl4fC 
. 

--.--

- - " . . . . . . . . " . . - . . . .. .. .. . . -- .
. -. . . .. . . _-- . .  --.. .- _ . " 

M-36· 

.-

. . 
Grand Ledae 

.
. 

.. . . . - . - . . .. -. . . . . 
- - -

Date: 



.':, 

.... . _ 0_-

, , 

i) 

" 

Work Schedule 
Weather: Showers- Humid 

- - . -

, 

EMPLOYEE 

LOGAN, JIM 
BROWN, BRIAN 

L YBRINK, JUSTIN 

LOVE, MARK 
GOLLP, MIKE 

WALLACE, ROBERt-

. _ .  

OWEN, RODNEY 

HOFFMAN,DON 
MASON, JEFF 

, --

SCHULTHEIS, GARY 
NICOLS, J IM 

ANDERSON, BILL 

SOKOL, DAN , 

PRATT, MATT 
lYNCH, DOUG 

TOTH, JOHN 
BOWMAN, ERNIE ;. 

DANFORTH,GERRY 
DENNISON, SEAN 

DODD, TIM 
HODGE, JIM 

EQUIPMENT # 

--- -

04-0270 

04-0370 
1 0-0256 
19-0670 
04-1 371 

' "  .-

. , ' ' '68-00"12 ' '  .
. 

03-0006 
300 gal sprayer 

03-2014 

03-1 167 

03-451 5  

03-4170 

03-2062 

1 0  Sick 
1 0  Flex 

1 0  AN LV 
1 0 ANLV 

Supervisor's Signature: 

Temperature:80s 0 

-. 

OPERATION 

1 9600 

16000 

17200 

12400 

12400 

1 3200 

79900 

79900 

. . 20700. 

- . . .  --

. . . -

.-- _ .. 

.. 

' --

, 
Date : 8-10-09 

LOCATION 

Sky Genie 

Livingston I Washtenaw 

" -- . _ .. .. . __ . " 

Rinse Jugs 

23 

96 

M-36 

Accident Reports 

50042GOO 

.. 

Date: 8-1 0-09 

--

' ' 



,
- :', 

• tl ', � --

,- ' .. . - -

--. 

... .
. 
" 

.I - -• 

- -

Work Schedule 
- -

Weather. Sunny 

EMPLOYEE EQUIPMENT # 
LOGAN, JIM 

L YBRINK, JUSTIN 
BROWN, BRIAN 

SOKOL, DAN 03-1 167 ,.-

DANFORTH,GERRY Craf-co ."... 

WALLACE, ROBERT 03-2085 r 

Temperature: 80 s 

OPERATION 
1 9600 

1 01 00 

. - ,..- . - -
HOFFMAN,DON 1 9-0809 

MASON, JEFF 
- - - NicOLS�- JiM 

LOVE, MARK 
GOLl-P, MIKE 

LYNCH, DOUG 
SCHUL THEIS, GARY 

TOTH, JOHN 

OWEN, RODNEY 
ANDERSON, BILL 

DENN ISON, SEAN 

- _ BOWMAN, ERNIE 

- - . 

DODD, TIM 
HODGE, JIM 

03-21 06 � 
.. , ._ .. - - . 

12-2535 ,...-
-Q4 �d� 

sa 99��\- -
0 :'  4, 7 0  

-04-0370 
1 0-0256 
1 9-0670 

04-1 565 
67-0391 
05-1 630 
03-2062 

03-2014 

04-3024 
60-1228 

1 0 ANLV 
1 0  AN LV 

- -

Supervisor's Signature: 

16000 

128 1 0  

17200 

17200 

0 Date : 8-1 1-09 

LOCATION 
TMW EXAM  

M-36 @ Howellet Road 

-.---- . . . . .  _ . 

livingston I Washtenaw 

96_ County garage 

Phagmities M-59 East 

M-59 fall roadside 

I3UCKETSCALES 9:00-1 0:00 AM 

Date: 8-1 1 -09 

--

; 



weattier. 
.. . . . . 

• . � ... "" EMPLOYEE 

OWEN, RODNEY 

ANDERSON, BILL 

.. -oENNtSON, SEAN 

. . .. . . .  --

f=9
GAN;-J1

M:-�",,-. 
--

. .  , 

. _.-:: MASO.N;:JEEF £ . . .  

i5ANFORTHJlfERRY 

L YBRlNK, JUSTIN 

SCHUL THEIS, GARY 

BROWN, BRIAN 
. .  
t1 U t---r:r�\{I\ n UOh 

-

WALLACE, ROBERT 

... .. SOKOL, DAN 
'. ,- .. \ \ 

i I • 
GOUP, MIKE 

�-. .  .... .... . .  , 

_. 

. . - ' "  

!Jl vOL" 
LOVE, MARK 

DODD, TIM 
-

GOUP, MIKE 
,..-........ 

, 
HODGE, JIM 
Supervisor's Signature: 

Work Schedule 

EQUIPMENT # 

03-2014 . 

04-3024 

'-·-·-·-�7--. --

Craf-co 

-G3-2-GS5 

1 9-0809 

03-2106 

12�2535 

�:el B:: , 

05-1 630 

O� Lj. J''Jl i 

1 0  f:Jl�v.. 
1 0  AN LV 

1 0 ANLV 

4 ANLV PM 

1 0 ANLV 

Temperature: · 0  

OPERATION 

17200 

17200 

--.- . _ . . �.o�OO. - ._- -

. .  

12810 

25100 

•.. 

. . . 

_ . -

. . 

. . . 

Date : 

LOCATION 

Phagmities M-59 East 

M-.59 fall·roadside 

_ .... �W£ill.et..Raad_._ . . 
. . 

US-23 Clean out culvert ends 

Bam Person 

'"' . •  L._I. I. . . 'dLJ;Q , 

Date: 

.-
. -

. . 

- . . -. --

� 

. .. 



. . -. .... . 

• 

_ . . . 

. i 

. .  

- - '  

. - - - -. -

-.-

. " " . 

• . .  

. . . . 

.--:::" 

Weather. Sunny 

EMPLOYEE 

LOGAN, JIM 
NICOLS, JIM 

MASON, JEFF 
. . OANFQ.R1l:I,JERRY 

L YBRINK, JUSTIN 
SCHULTHEIS GAR-Y 

BROWN, BRIAN 

WALLACE, ROBERT 
SOKOL, DAN 

--HeFFMAN;99N-

LOVE, MARK 
DODD, TIM 

OWEN, RODNEY 
ANDERSON, BILL 

, 

PRATT, MATT 
LYNCH, DOUG 
TOTH, JOHN 

BOWMAN,. ERNIE 

- -.-

GOllP, MIKE 

EQUIPMENT # 

03-11 67 
Craf-co 

03-2085 . 

1.9-0809 
03-21 06· 
12-2535 

05-1630 
03-41 70 

--G�-6-

04-0370 
1 0-0256 
19-0670 

03-2014 

03-2062 

1 0  AN LV 

Work Schedule 
. Temperature: 80s 0 

OPERATION 

1 01 00 

12810 

1 anon 

16000 

17200 

79900 

20700 

.. 

Supervisor's Signature: 

Date : 8-1 3-09 

LOCATION 

M-36 

. .  

US-23 Clean out culvert ends 
Load up backhoe at end of day 

M-59 Catcb Basins 

Livingston I Washtenaw 

Phagmities M-59 East 

50042GOO 

.. 

Date: 8-13-09 



Weather: Partly Sunny 

•
. J: . 

EMPLOYEE 

TOTH, JOHN 
NICOLS, JIM 
GOLlP, MIKE 

DANFORTH,GERRY 
. . - - _.- .- - SOKOL,··DAN 

. 

. .  -- DENNis6f(sEAN . .. 

. .  

. }  

. . - ... . . . 

LOVE, MARK 
DODD, TIM 

LOGAN, J IM 
OWEN, RODNEY 
HOFFMAN,DON 

L YBRINK, JUSTIN 
MASON, JEFF 

BROWN, BRIAN 
WALLACE, ROBERT 

ANDERSON, BILL 

LYNCH, DOUG 
SCHUL THEIS, GARY 

PRATT, MATT 
B.9Y\f1V1AN, E.RNIf; 

Work Schedule 

EQUIPMENT # 

· 03-0006 
67-0337 
38-0129 

03-2085 
1 7-0550 

03-4170 
- . .  - _._- - - ._ . . . . -

. . - . . . . . - . . . .  _ . . . . 04-3024 

04-0370 . 

1 0-0256 
1 9-0670 

03-1 167 
Craf-co 
03-2014 
1 9-0809 
03-21 06 
12-2535 

03-4515 

03-1 126 
59-0368 

03-3157 

. 03-41.57 

Temperature: 80s 0 

OPERATION 

. - _ . .  

12000 

1 5900 

.. 
1 7200 

16000 

10100 

13200 

79900 
20.700 

Supervisor's Signature: 

Date : 8-25-09 

LOCATION 

94-Ann Arbor Saline Rd 

. 

94-Zee.b Roa.cL _ .. . _ __ .. .. _ . _ -

. .. 
See Matt in the morning 1st thing 

Livingston I Washtenaw 

M-36 

M-59 

50042GOO 
-. . . . 

Date: 8-25-09 

.. . 

. .. .. - - --

.-
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:": " , '�: . . 

. . . . . 
• ) 

. -- ' 

. .  

. .. _ . . --

Work Schedule 
Weather. Partly Cloudy Temperature: 70s 0 

EMPLOYEE EQUIPMENT # OPERATION 
" - - - _ . _ . - .

.. . ' 
. . . . - . - . . - . . . . . - . , .- - '.- . . . -

TOTH, JOHN ' 
LOGAN, JIM 

LYBRINK, JUSTIN 

-DENNISON: ·SEAl,r . -

_ .  -
(OVE, MARK· 
DODD, TIM 

DAN FORTH,GERRY 
SUKUL, LJAN 

OWEN, RODNEY 
HOFFMAN,DON 

WALLACE, ROBERT 
SCHUL THEIS, GARY 

ANDERSON, BILL 

BROWN, BRIAN 
MASON, JEFF 

PRATT, MATT 
LYNCH, -DOUG · 

BOWMAN, ERNIE 

NICOLS, JIM 
GOLlP, MIKE 

. . 

03-0006 
67-0337 

38-0129 
-03-2085 

17-0550 

. - - 04-3024 - - . 

. . 04:037.0 
1 0.:0256 
1 9-0670 

03-4170 

03-1 126 

04-1 591 
04-1 565 
03-451 5  

03-1 167 

03-31 57 
03-2062 

. -
1 0  AN LV 
1 0 ANLV 

Supervisor's Signature: 

12000 

.. . . .  - - _ .. . - . . 

-. 

. . . 

17200 

-1·SC)00 

1 5900 

17200 

1 1200 

13200 

12400 

79900 

20700 

.. . . . . . 

. . -

. .. 
-- . 

. _ . -

. . . . . .  , 

. .. . .. .  

Date : 8.:26-09 

LOCATION 

94-Ann Arbor Saline Rd 

- - . .. .. -_ . . " _ . . .. _ . . . . . Fall Road side 

. .. . - -Livingston 1 Washtenaw 

. . .. 

94-Zeeb Road 

Phagmities 

M-36 West End 

Approches 1 1 1200 

N-23 

50042GOO 

- . .  . . . . . . 

Date: 8-26-09 

. - . - . . 

--

. .
. - . - ' ' - " . 
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PERFORMANCE GUIDES 

. Activity 
Joint and Surface Crack Filling .0. 
Remove and Replace Pavement (CoI!�) 
Remove and Replace Pavement (Bituminous) 
Patrol Patching \ 
Asphalt-Aggregate Surfiice Treatment 
Bituminous Patching 
Bituminous Leveling 
Sawing Pavement 
Bump Removal 

Shoulder 
Routine Blading 
Shoulder Rehabilitation 
Patch Gravel Shoulder 
CIaying 
Seal Patching 
Shoulder Bituminous Patching 
Bituminous Leveling 
Wmdrow Removal 
Shoulder Seal Coating 

Roadside 
Tree Removal 
Stump Remova1 
Catch Basin Cleanout 
Ditch Cleanout 
Litter Pickup 
Patrol Litter Pickup 
Area Mowing 
Brosh °Control 
Culvert and Underdrain Maintenance 
Non-Motorized Trials 

General 
Repair Steel Beam. Guardrail 
Repair Cable Guardrail 
Approach Sweeping 
Tourist Facility Maintenance 
Cmb Sweeping 
Right-of-Way Fence Repair 
Other Routine Maintenance 

Winter 
Wmter Opera.tious . 

BladingIPlowing, Spot SaltingIBlading, San�glBlading, SaltingIBlading 
Wmter Road Patrol 
Other Wmter Maintenance 

Sign Maintenance 
Delineator Maintenance 
Impact Attenuator Maintenance 

MDOT 
Activity No. 

101 
102 
102 
103 
104 
105 
106 
107 
108 

1 10 
1 1 1  
1 12 
1 13 
1 14 
US 
1 16 

. 117 
118 

120 
121 
122 
123 
124 
125 
126 
127 
128 
129 

130 
13 1 
132 
133 
136 
137 
139 

141 

144 
149 

160 
164 
165 

� 
4/96 
4/96 
4/96 
4196 

• '!419ij 
4196 
4/96 
4196 
4/96 

4/96 
4/96 
4/96 
4/96 
4/96 

;' 04196 
4196 
4/96 
4/96 

04/9� 
4/96 
4/96 
4/96 
4/96 
4/96 
4/96 

o '�196 
4/94 
7/91 

4196 
4/96 
7/91 
4/94 
4/96 
4/96 
4/94 

4196 

4/9t5 7/94 ·0 
04i96 
4/96 
4196 

it) 0 DE�OSmON 
j EXHIBIT 
-§ 3 
i 



� �.�� PERFoRMANCE MAINTENANCE 
GUIDE MANAGEMENT SYSTEM � is � 

.. ' J. . . S OF ""'� 
e'\r-" -------_________ -,--___ --, I NO : 101 

. . .. 

e: 

ACTIVJ:TY : JOINT AND CRACK FILLING 

DESCR:rPTION , PURPOSE :  Cleaning and filling of j oints and random open 
cracks with liquid sealant to prevent passage of water to the base 
or sub-grade and permit pavement j oints to contract and expand properly . 
( See application temperatures for bituminous materials on Page, 3 of 

TABLES section) . 

RECOHHEBDED CREW SZZE TYPE OF ACTIVITY 

7 - ( 2  flagmen included) special Authorization 

. .l:lQUi:-FHENT 
HFRS-2 � GroUe Descrietion 
HFRS2 -M 1 02 pickup 
2 NS Sand or s awdust 3 04 Trucks , Dump 
Ohio #9 , H-l ( or other cover 1 12 Flashing Arrow 
material approved by M & T )  1 19 Compressor 

1 3 6  Kettle 

Alternate 
AVERAGE DAILY PRODUCTZON Mechanical ( Sqeegee Machine ) 

1 02 Pickup 
5 6 8-9 4 6  L ( 150-250 Gal ) manual 3 04 Trucks � Dump 

1 1 2  Flashing Arrow 
9 4 6-2 2 7 1  L (240-600 Gal )  mechan-
ical 

RECOMKENDED WORK METHOD 

1 .  Seal j oints and cracks when the pavement is contracted and the 
average temperature is not over 1 0 ° C  ( 5 0 0 F ) . 

2 .  B efore filling , clean cracks with forced air . 
3 .  Apply sealant heated to the specified application temperature . 

( See TABLES - 3 ) . 
4 .  Fill cracks to within 6mm ( 1 / 4 " )  of the top of the surface to allow 

for slab expansion . Sqeegee off excess s ealant if neccessary . 
5 .  1 Omm ( 3 / 8 " )  stone may be used in wide cracks on bituminous surfaces . 
6 .  Do not use 1 0mm. ( 3 / 8 " )  stone when filling cracks on concrete surfaces 
7 .  Sand or sawdust may be sprinkled lightly on top to minimi ze tracking . 

NOTE : Do not fill j oints havinf neoprene filler material . 
CRITERIA : ONLY CRACKS GREATER THAN 6mm ( 1 / 4 " ) , ( DIAMETER OF A PENCIL) , 
WILL BE FILLED . FILL JOINTS ONLY WH� JOINT FILLER IS BROKEN , 
BRITTLE OR MISSING AND ALLOWS DIRT AND WATER TO ENTER . 

DATE : 19 9 6  l. OF 3 '
PAGE ( S )  
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GUIDE MANAGE:MENT SYSTEM . 
• ' r-'l-' ---''"------------...,-------, 

ACT:rvI:TY : JOINT AND CRACK FILLING (Hot Poured Rubber) I NO : J.OJ. 

" 

.. " " , 

••• 

DESCRXPTJ:ON & PURPOSE : Cleaning and fill ing of j oints and random open 
cracks with hot poured rubber . This is done to prevent the passage of 
water to the subgrade and permit pavement j oint to expand and contract 
properly by not allowing incompressible , such as sand and stone ; into 
the j oint . 

RECOMMENDED CREW SJ:ZE 

6 - (2 flagmen included) 

Hot 

, ., 

HATElUAL 

Rubber Sealant 

AVERAGE DAILY PRODUC'l'J:ON 

TYPE OF ACTIVITY 

special Authorization ( Blue) 

EQUIPMENT 

Qj;y GrOUe Descrietion 

J. 02 Pickup 
2 0 4  TrUcks 
2 �2 Flashing Arrow 
1 �9 Compressor 
1 53 ' Sandblaster 
1 3 6 Hot Rubber Kettle 
1 3 3  Router m;: 
1 54 Random Crack Saw 

114 -18 9  L ( 3 0-5 0 Gal . of sealant) 1 67 Trailer 
equivalent to 5 -10 pails or 122 -18 9 
kg ( 2 7 0-450 lbs . ) 

RECOMMENDED WORK KETHOD 

Note : To maintain the quality of the product , avoid heating 
sealant for prolonged periods of time or reheating more 
than once without adding new material . 

CRACK FILLING 
1 .  Pavement must be clean , dry , and at a temperature o f  7 ° C ( 4 5 ° F )  

o r  above . 
2 .  Cracks 1 0mm ( 3 / 8 " )  wide or less should be routed to provide a 

sealant reservoir . 
A .  If routing i s  necessary , schedule s eparately and crack fill at 

a later date . 
B . Route to expose sound material . General ly rout to approx­

imate ly 13mm ( 1 / 2 " )  by 19mm ( 3 / 4 " )  deep . 
3 .  Crack or routed area should ' be cleaned by sandblasting and then 

blow out with compres s ed air .  
4 .  Install backer rod in cracks 1 0mm ( 3  / 8 11 )  wide or larger . 
5 .  Fill crack flush with pavement surface . Pour sealant at 3 8 0-4 00 oC 

or per sealant specification . 

DATB : 19 9 6  2 OF 3 PAGE ( S )  



JOINT FILLING 

1 .  

i.··· 2 .  el ' . 3 .  

4 .  

5 .  

Pavement must be clean , dry , and at a temperature of 7 ° C ( 4 5 ° F )  or 
above . 
Re-saw j oint if necessary to remove . 
Clean j oint out by sandblasting and then blowing out with compressed 
a i r . 
For expans ion j oints and all j oints constructed with neoprene seals , 
place backer rod to a depth that would form a nearly square reservoir . 
For other contraction j oints use a bond breaker .  
Fill j oint with hot rubber sealant level with pavement surface t o  3mm 
( 1 / 8 " )  below pavement surface . 

Revision : 4 -9 6  3 o f  3 Page ( s )  
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IW ERGONS COMA'\N'( 
420 N. RooseveH Ave • •  Chandler Ki:. 85226 
1-800-52U242 · (602) 276-0406 · FAX (480) 961-0513 
www.crafco.com 

INSTALLATION INSTRUCTIONS 
HOT-APPLIED ROADSAVER. POLYFLEX, PARKING .­

LOTANDASPHALTRUSBER PRODUCTS , - '  

JANUARY 2008 

READ BEFORE USING THIS PRODUCT 
GENERAL: These prochJ::Is are ht-ewlied, single c:on:pmeot ASPHALT PAVEMENT CRACK SEALING: Cmck sealing 
polymedrubber modified asphaIIs Sl4JPIied in solid faro used to seal (I" fill consists of installing extensible sealants into routed reservoirs in 
c:mcks (l" joims in IISjDalt amc:reIe (I" PmIand cemm !XXIIl"ffe pavements. working cracks in pavements in good condition. 
These pocb:Is are not fuel resisIan!, mxl shouIcI oot be used in fuel (l" oil spill 
prcoe areas. To JB:, prcxb::t is � fum 100 pacbge, heated in a md1er 
and applied to the pawment. Details (Il product spriIia!Iicm, climate am 
usage suilabiIity, am pahJ::tseledioo are confained in Product Data Sh:ds. 

MELTING AND APPLICATION: These products must be 
melted in jacketed double boiler meJters with effective agitation that 
meet requirements of Appendix XU of AS'IM 06690. Qafco 
S� EZ Series 2, and EZ Pour melteJs are recommeMed Do 
not use direct fired or air heated machines. Heat tnmsfer oil should not 

Reseivoir � Based on 100 98% LlPPBIND 1erq:IemlLIle mnge 
·(ci1Ii::reInlfumbigbto b.v), aad<sareb beIOOled as fulIoo.w: 
Temperature 
Grade Range 

98° or greater 

Reservoir Width 
%" (12 rom) 
%" (l9 rom) , 
I 1/8" (28 rom) 
I %" (38 rom) 

%" (19 rom) 
%" (19 rom) 
%" (12 rom) 
%" (12 rom) 

exceed 525"F (274°C). The mc1ter must be capable of safely heating Reservoir width shruId not exceed I %" (38  rom). Cutting should remove 
product to 4OO"F (204°C). CAUTION: Stop agitation when adding at least 118" (3 mm) from each side mxl produce vertical, intact surfaces 
product to prevent splashing. Product is heated to between the with no loosely bonded aggregate. The pavement should be sound 
minimum application temperature and the maximum beating , , enough to resist significant spaDing during cutting. Fmal reservoir width 

--�eh-anH;hawn-en-predueHlElfttllm· 1lfS-fInd-P'mcluleH:lala---x:sl:1OIlId1lOt • • " �-" ----

. ,
: 

Sheets. These products are most effectively applied with pressure teed , Installation and F� After cleaning, sealant at the required 
wand systems. RoadSaver, FolyFlex. and Parldng Lot products can also ,temperature is insIaIIed in the reservoir. Sealant am be installed with up to 
be applied using gravity feed pour pots (part No.40200 and 40201). .a � (l{) mm) underfill, flush fill, or with an 0VCIband cap that does not 

APPLICATION LIFE: Application me when beated,� applicati� 
temp� is � 12 to 15 hoUlS and may be extended by 
adding fresh product as quantity in the mc1ter decreases. Product shall 
be agitated during installation. Product , may be reheated once to 
application temperature, after initial beat up. When application me bas 
been eoo:eeded" RoadSaver and Parldng Lot products will thicken, 
become "stringy" and may 1hen gel. If this 0<:Ctn, product should 
immediately be removed from the melter and discarded. Asphalt 
Rubber and PolyF1ex: products will soften when overheated or heated 
for too long. 

PAVEMENT TEMPERATURES: Apply procb::t when pavement 
tempe:ature ex:ceeds 4O"F (4"C). Lowertmq:rnm1rCS may result in reduced 
adhesion due to presence of moisture or ice. If pavement 1empernture is 
lower than 4O"F (4"C), it may be; waIIDO:i using a beat lance (Part No. 
45650) that puts 110 direct flame on the pavement. If insIaIIing at lower 
pavement temperature than 4O"F (4"C), ex:treme care should be used to 
insure that aacks or joints are dIy and fiee fum ice and oIber lU,bll" i '1!iIlIs. 
Product 1empe!atUre sbouId be rnainlained at the maximum heating 
tempemture. If instalIing prodLa at night, assure that dew is not funning on 
the pavement sudiIce. �ed product &ilould be cl:Jcchd by qualified 
peIIDIlIle1 to assure that adbesicn is adequate. 
'rnAFFIC (x)NIROLS: PJaretmffic1:Xll1lrols in aaudaa:e with Part 6, 
Temporary Controls, of the FHWA Manual on Unifunn Traffic ConIroI 
devices(MUIID)toprolecttbcWOlksiteforthcdumtionoftherepaitS. 

CRACK I JOINT CLEANING: For appropriate adhesion, cracks 
or joints must be thorougbly clean and dxy immediately prior to product 
installation. After widening or debris removal, and just prior to product 
installation, final cleaning shall use high pressure 90 psi (620kpa) 
rninimmn, dxy, oil free COD1plessed air to remove any remaining dust. 
Both sides of the crack or joint shall be cleaned. Sudilces should be 
inspected to IISSlm: adequate cleanliness and dIyness. 
C2OO8, Crafco,lDc., All Rjgh1S Reserved 

, cccCed 1IlS" (l5nm) above4he pavement sudiIce, and not greater than a 

' .  . . ...?'��L � beyond aack edges, depending on project 
spccifiadions. These<XlIlfigtnation are achieved using appropriate wand 
tips, shoes or squeegees. To reduce sudBoc tack, Crafco DeTack or other 
approved matcial may be applied. . 

ASPHALT PAVEMENT CRACK FILLING: Cradc filling consists 
ofinstalling flexible, 1raffic resistant product into prepared, cleaned, 1100-
worlcing pavanent cracks. Filler an be instaDed in rOuted or unrouted 
cracks or in surfiIce overbands. 
Routed Resenoir - Rooted reservoirs are recomrnc:nded for Ion.,aest 
life. Guidelines for determining reservoir use are: 
1. Crack density should not exoeed approximately 20"10 (linear feet 

of CI1ICks � square feet of pavement area). 
2. • Pavement should be sound enough to resist significant spaIling 

during cutting, '(Fmal reservoir width should not CltCCCd double the 
cutter width, or I %"(38 rom) maximum 

' 
�ervoir Dimensions-Delennined as fonows: 
1. The cut should remove at least 118" (3rom) from each side of the 

a1ICk and cutback to sound pavement 
2. MinirnumwUkhisW'(l2rom),maximumis I %"(38 rom). 
3. Recornrneoded cut depth is %" (19 rom). 
4. Reservoirs are then cleaned with compressed air. 
Getmed Unroutel. Cracks - Cracks may be cleaned and filled without 
I'CSCIVOirs, but longer life is acbievcd with reservoirs. Cleaning consists of 
using hig1l-presgIrc diy, clean WIDplessed air, brushing. or vaamm 
tecbniques to reIl'I!M: debris. 
Surface 0tIel"bands - Product can be applied in 0VCIbands after aack 
cleaning with COOlprCSSed air. Ovelbands should not ccceed 1116" (15 
rom) high aboVe the paveinem surfiIce and not c:xII2ld greata:than 2" (SO 
rom) beyond each aack edge. 
FUler InstallPtion and Furishing - Same as sealant installa1ion and 
finishing. 

, 
PORlLAND , CEMENT (X)NCRETE PAVEMENT JOINT 
SEALING AND RESEALING: Joint scaling and JeSCaling consist of 



•. , :  . .  

installing extensible sealants into sawn and cleaned joint reservoirs in 
pee pavements. 
Reservoir Sawing -New concrete should be cured for at least 7 days 
prior to sawing thejoint reservoir. Joint spacing should be at the design 
dimension, generally from approximately 12 to 20 ft. (3.7 to 6.2m). 
Joints shall be at least %" (6mm) wide, and should not exceed 1%" 
(38mrn). For new pavements designed with narrow joints using the 
initial narrow saw cut as the reservoir, spaced at 15 ft (Sm) maximwn, 
and when using low modulus type sealants, joint width may be as 
narrow as 1/8 inch (3rom). Contact Qafco for more details. Reservoir 
depth should allow a sealant depth to width ratio of I: I to 2: I, sufficient 
depth for backer rod, and the specified surface recess. Reservoirs shall 
be cut no deeper than required. When resea.ting, old sealant am be 

. removed by knives, plows or sawing. Sawing shall slightly widen the 
joint by 1/8 to % inch (3-6rom) to remove all traces of old sealant and 
produce clean, intact vertical swfaces. Maximum joint width is I % 
inch (38rom). 
Reservoir CIetming-After sawing, joints shall be flushed with water to 
remove sawing sluny and allowed to dry. Just prior to installing sealant, 
both joint swfaces shall be cleaned using sandblasting, brushing or 

not adhere to asphalt or concrete pavements smfaces that are 
contaminated with oil spills. 
Crack Sealing or Fdling in Pavements with Surface Treatments: 
When aack sealing or filling pavements with chip seals, sluny seals, 
and open graded fiiction courses, routing should be deep enough to 
extend through the swface treatment layer into the underlying asphalt 
concrete. This �ors product into solid pavement for better bonding. 
CLEAN OUT: Ifmeltels used Jequire clean out, follow manufudurer's 
instructions. If solvent is used, insure it does not conIaminate product because 
dilution mtl flash problems may occur. 

STORAGE: Pallets of poduct are protected with a weather resistant 
covering. During storage, this covering must be intact to prevent boxes 
from getting wet lfwet, boxes may lose strength and aush. Rips in 1he 
pallet covering should be repaired to maintain packaging integrity. 
Pallets should be stored on a dry, level SUIface with good draina"oe. 
Pallets should not be stacked because crushing of bottom boxes may 
occur. Product propedies are not affected by packa.,oing deterioration. 

other means to remove any remaining of sawing JeSidue. Final cleaning SAFETY PRECAUTIONS: Since these products are heated to 
is then done with high-pressure (minimum 90 psi , 62N1cm2) 'clean, elevated tempem1lJreS, it is essential that opemtions be conducted 
chy , oil free compressed air the same day that sealant is installed. safely. All personnel need to be aware ofhazards of using hoi applied 
Moisture and oil traps are required on the compressor. Joints must be materials and safety precautions. Before use. the crew should read and 
inspected to assure cleanliness by rubbing a finger along each fuce to IUlderstand product use and safely infonnation on the box and the 

__ --SpOt dust or othet.l6!lllamirumts. Iffu�""Ol.ll�d",-",occur":",,-,,un ... til�_-I'pro"""ductl!le..�M�S�D�S.�U�ser�.l!!sh�o�ul�d�ch�eck�·�D�.O�.�T.�req�uirem�::::en�ts�fl�or� __ _ 
joints are completely clean and dry. The objective of sawing and transportation of product at elevated temperatures above 212°F 
cleaning is to provide -vertical, intact, clean concrete bonding swfaces (lOO"q. 
free fiom all contaminants and are dry. HAZARDS ASSOCIATED WITH HOT-APPLIED 

Backer Rod-After cleaning, heat resistant backer rod (AS'IM D5249, MATERIALS: Skin contact with hot materials causes bums. Over 
Type I) approx. 25% larger than the joint width shall be installed to the exposure to fumes may cause respiratoty tIact initation, nausea, or 

------nleq!Ll1oired-depth-withOut-damage-or-punctures;-Ptmetures-er-damage-tG .. .. --heae1aGbes.---ProoautiQ11S-IIfe-tQ-b�nlact--Wifh..hot--- - . . . 

. :: 

• 

backer rod may cause sealantbubbling. material and to avoid inhalation of fumes fOr everyone in the vicinity. 
Seo/ant InsJD/krJion - Concrete should be cured at least 7 days prior to Safely precautions should include: 
installing sealant Sealant heated to required temperature is installed per I. Protective clothing to prevent skin contact with hot material 
project specifications. 'JYpical installations include a recess up to % inch I. Care when adding product to melters to reduce splashing. 
"(6mm), flush, or with a surfuce overlland (maximum 1116" (l5rom) 3. Careful opeIationofwandsorpourpots1ha1applyproduct. 
above the smfuce, and2"(SOrom)maximumbeyondeachjointed"oe). 4. Traffic and pedestrian control measures which meet or ccceed 

INSTALLATION PRECAunONS: In ceI1ain situations, 
additional considemtion needs to be given to product selection and 
application geometries. 
Parking IDts and odll!T' Il1'et1S subjedl!d to slow nunring traffic and 
peIIestrians: Product used must be stiff enough at hot summer 
tempeIatures ·to resist pick up and mould not be applied on top of the 
pavement surface. Product should have a bigh tempemIure gmde at least 
one step above the LTPPBIND gmde for the climate. For even better pick· 
up resistance, increase by two gmdes. 
P� to receh1e an Overllzy, Surface TreJZlment, or Seal Coat: 
Product will be sul:!iected to overlay heat effects and carriers for surface 
treatments and seal coats. Ifproduct is applied on top of the pavement, 
and an overlay is then placed, bumps may occur during compaction. 
Refer to "Bump Formation & Prevention in Asphalt Concrete Overlays 
Which Have Been Crack Sealed" (www.crafco.com) for more 
information. Solvents or other carriers in surface treatments may soften 
product. Prior to placing a swface treatment or seal coat, a test strip 
should be placed to verifY compatIbility of the product and treatment 
Irtgh Severity Cracked Areas: Highly aacked areas (filligue cmcks in 
wheel paths) should not be treated by covering aacks because pavement 
fiiction may be affected. These aacks can be filled if followed by a surfiIce 
1reatmentoroverJaytores1orefiiction. 
Fuel or Oil Spill Areas: These products should not be used in fuel or oil 
spill areas due to softening of the sealant that may occur. Sealant will 

02DD8. CnUco, Inc., All R1ghls � 

MUTCD requirements to prevent accesS to work. areas while 
product is in a molten state. 

s. Avoidance ofmaterial fumes. 
6. Proper application configmations with a minimum amount of 

material excess. 
7. Appropriate clean up of excessive applications orproduct spills. 
ADDmONAL INFORMATION: Additional information 
regarding 1hese products is available by contacting your distributor or 
Clafco, Inc. This infonnation includes: 
I. Product Data-sheets 
2. Material Safety Data Sheet, 
3. Safely Manual 
4. Sealing Cracks and Joints in Parlcing and Pedestrian Areas 
S. "Bump Fonnation & Prevention In Asphalt eoncrete Overlays 

Which Have Been Crack Sealed" 
6. Sealant S:election Guide 
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ROAD SAVE R 515 --: - �  : :  - - -- -

420 N. Roosevelt Ave . •  Chandler AZ 85226 
1 -800-528-8242 · (602) 276-0406 • FAX (480) 961-0513 
www.crafco.com 

PART NO. 34515 

READ BEFORE USING THIS PRODUCT 

DECEMBER 2009 

GENERAL Crafco RoadSavcr SIS is a hot-applied asphalt based product used to seal and fill aacks and joints in asphalt and portland 
cement concrete pavements in moderate to cold climates. RoadSaver SIS is supplied in solid form which when melted and properly applied 
forms a highly adhesive and flexible compound that resists cracking in the winter and resists flow in the summer. RoadSaver SIS is used in 
highway, street, and airfield pavcments and is applied to pavement cracks and joints using either pressure feed melter applicators or pour 
pots. At application temperature, RoadSa� SI5 is a free flowing, self.leveling product. The unique formulation of RoadSaver SIS reduces 
stress buildup dming extension at low temperatures which improves long term performance. RoadSaver SIS has been a top performing 
quality Crafco product for over 20 years and has achieved the CERTIFIED PERFORMANCE designation. VOC D 0 gil 
USAGE GUIDEUNES RoadSaver SIS pavement 
temperature petfollnance limits are 64-28 for aack sealing and 64-
34foraack fiIIing. Usage )CCld 1111 brfations are shown in Crafco 
pavement temperature grade cbarts shown at the riglt. Refer to 
Qafco Product Selectim Procedures to dctmnine sealant or filler 
usc and pavemcnttcmperature grades. 

o 

G High TempemtureGradc ("C) 

L 

Pavement TCIDp for ScaJaut Usage 

G High Tcmpcratun: Grade ("q 

L 

Pavement Temp for FiDer Usage 

SPEciFICATION CONFORMANCE RoadSav� SIS meets requirements ofsta1e mOdified AAsliTo M173 specifications, and 
exceeds requirements of AS1M 06690 (AASHTO M324), Type I (formerly ASTM D1 19O, AASHfO MI73), and Federal Specification 
S8·S· 164. Test Modified AASHTO MI73 limits 

Cone Penetration, 77°F (25°q S0-9O 
Flow, 140°F (60°C) 05 em max. 
Softening Point 176°F (800q min. 
Resilience, 7�F (2soq 25-60% 
Ductility, TFF(2SOC) (ASlM D1 l3) 30 em min. 
Bond, OOF (-I8"C), I 00010 cd. �" (12. 7mm) thick specimen Pass 5 cycles 
Impact, oaF (.1 8°C) Pass 
Compression Recovery 0.40 min. 
Minimum Application Temperature 380°F (193°q 
Maximum Heating Temperature 4000F (204°9 

INSTALLATION The unit weight of RoadSaver SI5 is 9.9 lbs. per gallon (1. 19  kg/L) at 600F (lS5°q. Prior to usc, the user must 
read and follow Installation Instructions for Hot·Applied RoadSaver, PolyFlex, Parking Lot and Asphalt Rubber Products (January 2008) 
to verify proper product selection, heating methods, pavement preparation procedures, application geomeuy, usage precautions and safety 
procedures. These instructions are provided with each pallet of product 
PACKAGING Packaging consists of individual boxes of product which arc pallctizcd into shipping units. Boxes contain a non-adhcrcnt film which 
permits easy removal of the product. Each pallet contains 72 boxes which arc stacked in six layers of 12 boxes per layer. The weight of product in each box 
docs not exceed 40 lbs. (ISkg} and pallet weights do not exceed 2,880 lbs. (1310kg) Pallets of product arc weighed and product is sold by the net weight of 
product Product boxes arc manufiu:turcd from double wall kraft board producing a minimum bursting test certification of 350 psi (241 Nleml ) and using 
water resistant adhesives. Boxes usc tape closure and do not contain any staples. Boxes are 1abcIcd with the product D8IIIC, part number, lot number, 
specification conformance, application temperatures and safety iustmctions. Pallctizcd units are protected from the weather using a three mIl thick plastic bag, a m:ather and mo� resistant cap sheet and a minimum of two layers of six month u.v. protected stretch wrap. Pallets are 1abcled with the product 
part number, lot munbcr and net weight Installation Insbuctions arc provided with 'each pallet in a weather resistant enclosure. 

WARRANTY CRAFCO, Inc. warrants that CRAFCO products meet applicable ASTM. AASHTO, Federal or State specifications at time of 
shipment Techniques used fur the preparation of the cracks and joints prior to scaling or filling are beyond our control as arc the usc and application of the 
products; therefure, Crafco shall not be responsible fur improperly applied or misused products. Remedies against Crafco, InC., as agreed to by Crafco, arc 
limited to replacing nonconforming product or refund (full or partial) of purcbasc price from Crafco, Inc. All claims fur breach of this warranty must be 
made within three (3) months of the date ofuse or twelve (12) months from the date of delivery by Crafco, Inc. whichcveris earlier. There shall be no other 
warranties expressed or implied. For optimum performance, foUow Crafco recommendations for product instaIlatiou. 

C2009. CIafco, IDe.. All RJ&Ids Reoerwd 
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P.O. Box 5315 
AkrOn, OH 44384 

. Toll Free: 888·922-8680 In Ohio SSI)..922.:a 9 

PROPOSAL TO: MOOT-Brighton 
Attn: Teni 
10102 E. Orand River Ave. 
Brighton, MI 481 16 
Fax: 810-227-7929 

Relftarks: . 2009 NHMS �ogram 
1 .  34544 Polyfiber Sealant. 

F� 380-922-8070 

Price includes Use of a Crafco SuperShot 125: C wi Air Compressor and training. 
Yield co�ge �iended appro�ly 23% ore than. standard rubber sealants. 

2. 34515 Federal SHRP H-I06 Test IToject + 34 SO Fiber SeaJant: 
Contains no ground CutOO tubber scrap. Price . eludes use Qf a --+----I------\:;;mfe0c-8�et�DG-M�/Air-GGmp. essor-and-trainiag.---------I----­
NOTE: USED IN.PAST PROGRAMS 

1 
t'i 

.' 

'.''''*NQ DAILY RBNfAL 

t 34544 Polyfiber Sealant PIGgiam 
Price includes use of a. Ctaf:eo �h� 125 
w/Compresoor. 

2 .. 3451 S + 34250 Fiber �S-eab.lnt Program ' .  . " Price includeS use of a:Cntt"iif) S�(lt 1 C Metter 
w/Comptessor. 

NOTE< MOO3P SEALANt OlW$tS'CAN BE SHIPp· . 

$1.07/11 

S1.07n1 

�. --��---. ��--���� .. �--�----���.���.� � . ) 
. *Q\lbftib.u§ be.� Mdfeturned by A� �P.��tMi . ·�w.I� .��ent Terms Poor to Bhiprotmi. 
·r.a�� 1.<imllj; Net·lQ. rnt�l 018.% c:JIatged �l¥ plf Q\'¢-(i�� �. . '  

beJiy.CJY,A-d�_� _____ ",--,,.;... . .  � .......... ---"-i--' ...;..' ........ ......-.------

, an� i$ � lQbc'lI$ �ltij. t..Cmie� to'fbdctmla»tbe �iII' fivn\ any . . Wlbs.CIL�antI\!!li1O thc'CqUiPtnClltJeastO.hcn:¢lifcr ftoJn any 
__ �dti$'o�tI)imiemniiytlJr:Lcmr1iomqtlill1J11i c1aiim, �Jf$. we .��.(S'lliIyliabJlity�l'�QQtot'lb� ����Im:«ib��eut.(lfib"'�:JM� orGl\f:I;G�r'>",(' ._ 

-: .4.�«� bU.JQWo�-1h!Jd':JI.lII1if$or l'��ti:JP.I.iY'�' �lbtIhtT�·t6 �-jtls� .. �..o ibC'Iiit�Ii&«'1\;ulJ'�'IiII!1ristiNi,l\'tlOWjb:iI$.U:ssor : )flji.il3@lIit>JY,�il; �lldl�eeshlill lJt.p�tO-fhe.Lessor ilUtlbC.l4see as t!B:k. lCrest � �CI;4Jafl pttWlde.l'f®I'�jlBlllance 10 . , 

". &JtPEPOSITION l EXHIBIT 

j ,£ II. b-e 



e) 

<I • inclllde �r as Loss Payee lind Additi� .Lessee shall fuItbI!r IllainWn FDa1 JUbi it)· imurence � amounlno less t!lan 0I1CI million dollars JlCI" 
oc;amcncc:. 
NOTE: lliis proposal may.b\l witMnI\VII bfNHMS lIunytfme. 
AUthorized NHMS S� Michael T. Leahy DATE: My 1. 2009 

At:ce}!tIlIU!e of Proposal- The .above prices, -specifications aod couditjo 5 are satisfilctory and are hereby accepte<J. You are 
authorized to do-the work: � specified. Payment wlll be.made es outlined abc 'Ie. 
(PrUlWd Name kTitle) (Sign· b.tre) 

. (Teleplto\lc and F� Nlimber) (0- of Acceptance) 
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[[ · ' � CKlfl\tl® " J] " Natlona. H'igMNaY M';'lnt�nanc, Systetn' Ltd.. LL.C� 
P.O. Box 5315 

Akron� OH 44S34 
Toll F�e: 888-922-8'630 In Ohio aS0-922� �9 FAX: 331)..922--8070 

PROPOSAL TO: :MOOT Brighton 

RellUll'ks: 

(laole: 

Detuck 3468 1 

Detactk 34681 

Attn: Matt Pratt 
8 10:-229-7295 FAX 
810-229-4250 PHONE 

tl!Pricc does not incllld� dehvery 

SID-IS/gallon 

� ________ �=-______ --__________________ � ______ �voU� �� ________ �) (Paym.� terms! Net 30) 
Pelivery A.ddteM: __ __"', ,_------------,--___ -t ___ --_ 

All �ilI;� fD.bo:as speclimt All wwk io be tompJeled In,. 1\1 � � � to stalldmdpra�ccs. Any alteatioD 
'OJ! dev(_����ons mvolvin& C).1[a1lO$tS Wlll � only upt q �ftCJt otders, and wm � 8.'IJ extra cliarge over lind 
�Uie � �to carry fire,'� tomado au,d:atlierllQtleSSiUY fnsmm: � Ou.t-w�� *"" fidlywvercdl;), Wo.@cnm·s 
'Q)mpeN81illn'J� , 
.Au(h�m1M$l�lIp�t�iiv.e; MldJae1T. l.ca111 
,NO� rd¢.C{.�� �ge.any. �. 

Acc�iUJ.�1I/ PIf�1J."'''' The abOY� pri�'s.��iw�:8.tid wntlilie Js � $1I�and* buebyac�� You ate 
�Q&tiItfa dci,�e \vqJk�!llpecffied. �. wID'w mlf.lll;'� �tIi!ledab IV� 
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I 'CA NtlMBER PCADESCRlP110N GRANT 

Route ii' 
10100 Joint & Crack FIlling Route ## COUt . """ute t#-�����--------�--------�1-----�-r���� :St���d�Ud:'�' ______ ���==� __ r-____ � __ r-__ � __ =-�� 10200 Remove & Replace Pavement Route # Colli ��::��==��--�--�-------------r---------t--�

.�
��N=on=�:mn::d=a�r:d ____ -+ __ �

R_O_ute __ 
# 

__ -+ __________ -t ______________ � 10300 Patrol Patching Route # Cow . 

10400 Pavement Spall & Pot Hole Repair Route # 
/.ce 

Co", 
&bute t#-

Route-.#,· 
10500 Bituminous Maintenance & Repair Route # COD! 

Route ## _  L-�--�------------�----t_----�--�,�::ce� __ � __ }_�--�����_t�--;::_--� B R val . Route # Cou'-10800 ump emo 
.JIrMltintenance.... .' Route I :· 

Route # 

77 NlA 

co·�-· --------�-+--------4_------�r_ __ _=------l 
Route Ii' County # Hours 

C�\ight of Maintenance 
�--��--------------_J----_.--- Route # County # Hours 

Co. . 
00 Hours L------1--�----------------�--------����:c:e)�. �� __ ��-F:-�-i�ty-#--+_--�--_lr_----______ -, 

HO!lrs . • • _oding) Facility.# 
For additional activity codes, consult the full list of MARS Mamtenance activifJC=:.. __ -..,.. __ +....,-_--,..:.._-t ______ t-_______ -, 

age �� p 
.t Related)' Project# 

00 

���--�----r------r-----� Program Not Required Not Required �urs 

N/A ay 
�plles only)· 

Not Required Not Required 

Not Required Not Required Hours 
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KARWACKI VS STME OF MICH. ,  MICH. DEPT. OF TRANS. DEPOSITION OF ANDREW BENNETT 

Page 1 

S�ATE OF MICHIGAN 

IN THE COURT OF CLAIMS 

WILLIAM KARWACKI and 
KATHRYN KARWACKI , 

Plaintiffs , 

v 

STATE OF MI�HIGAN, MI�HrGAN 
DEPARTMENT OF TRANSPORTATION, 

Defendants .  

File No . 10-2 0-MD 

HON . PAULA J. M. MANDERFIELD 

/ 
DEPOSITION OF ANDREW BENNETT 

Taken by the Plain�Lffs on the 17th day of August ,  2011,  at 

425 West Ottawa, Floor 1 ,  Lansing, Michigan, at 1 : 00 p.m.  

APPEARANCES : 

For the Plaintiffs : 

Fo� the Defendant : 

Also Present : 

RECORDED BY : 

MR. DONDI R .  VESPRINI ( P60390)  
Law Offices of Lawrence S.  Katkowsky, PC 
3 02 0 0  Telegcaph Road, Suite 430 
Bingham Farms , Michigan 4 8025 
(24 8 )  901-3 4 0 1  

MR .  PHILIP L .  BLADEN ( P50443)  
Assistant Attorney �eneral 

. Michigan Department of Attorney General 
425 West Ottawa, Floor 4 
Lansing, Michigan 4 8 933 
(51 7 )  373- 1 4 7 0  

Thomas -Schafer 

Melynda C .  Jardine , CER 7536 
Certified Electronic Recorder 
Network Reporting Corporation 
Firm Registration Number 8151 
1-800-632-2 720 
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Lansing, Michigan 
Wednesday, August 17, 201 1 - 2:04 p.m. 

MR. VESPRINI: Let the record reflect this is the 

deposition of Andrew Bennett, taken. pursuant to Notice to be 

used for any allowable purposes under the Michigan. Cowt 
Rules and the Michigan Rules of Evidence. Mr. Bennett, as I 

introduced myseIfbriefly before we got started here, my 
name's Dondi Vesprini. I represent Mr. and Mrs. Karwacki 

who were involved in a motorcycle accident out on M-36 back 
on August 29, 2009. 

We had requested your deposition because you're 

listed as a witness on MDOT's witness list regarding this 
case, so I'm going to ask you a little bit about what you 

know regarding the accident, a little bit about your 
employment background, and see what we can find out. If I 

ask a question you don't understand, please tell me to 

repeat it or rephrase it, and I'll do that. 
MR. BENNE1T: Okay. 

MR. VESPRINI: reI be more than happy to do that 

for you. I've been told that I talk too 18st. That's 
probably the biggest knock that I get at depositions. So if 
I'm doing that, just let me, know. 

MR. BENN1m': An right. 

MR. YESPRINI: I'm going to ask that you wait 
until i'm  done �king the question before you give your 

DEPOSITION OF lINDREW BENNETT 

Page 4 

1 1IIlSWeC, just because we have the court reporter, and it's 

2 tough for her to keep track of two people ta1king at the 
3 same time. I'll allow you the same courtesy when you're 
4 answering. I'll tlynot to cut off an answer with a new 

5 question. As we go through it, if you canjust give your 
-6 IIIISWCIS oraUy, as opposed to, you know, shaking your head 
7 for "no,. just so we understand what it means when we get 
8" the transcript back. It's a lot easier if you're giving an 
9 oral answer. Other than that, I think we're good to go. 

10 REPORTER: Do you solemnly swear or afiinn that 
11  the testimony you're about to give will be the whole truth? 
12 MR. BENNEIT: I do. 

13  ANDREW BENNEIT 
14  having been called by the Plainti1D and sworn: 
15 EXAMINATION 
1 6  BY MR. VESPRINI: 

17 Q <:an you spell your I11Ulle for us? 
18 A Andrew, A-n-d-i'-(>.w, Bennett, 1H>n-n-e-t-t. 
19 Q Okay. And are you currently taking any medication or under 
20  any medical condition that would to make it difficult for 
21  you to participate in the deposition today? 
22 A No. 
23  Q All right. Could I have your birth date, sir? 
24 A June 18, 1959. 
25  Q And how old does that make you today? 

1 A 

2 Q 
3 A 

4 Q 
S A 

6 Q 
7 A 

8 Q 
9 A 

1 0  Q 
1 1  
12  A 

13 Q 
1 4  A 

lS Q 
1 6  A 
17 Q 
1 8  
1 9  A 

2 0  Q 
2 1  A 

22 

23 
2 4  Q 
2S A 

Page 5 

52. 
And could I have your address? 
143 Wedgewood Drive, Charlotte, Michigan, 48813. 

Okay. And are you married, sir? 
Yes. 
All right. Do you have any children? 
Yes. 
Okay. How many ki& do you have? 
Three. 
All right. Let's talk. a little bit about your educational 

background. Are you high school graduate? 
Yes, I am. 

, All right. Where'd yoU go to high school? 
Friendship Central High, New York State. 

Okay. And what year did you graduate? 
1977. 
Okay. And do you have any fotmal post high school 

education? 
Yes. 
Okay. Tell me a little bit about that 
State University of New York at Alford. I have an 

associate's degree in agricultural business, 1980 
graduation. 

Okay. Any formal education past that? 
No. 

2 ( P�ge s  2 to 5 )  
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• 1 Q Okay. All right Besides the lawsuit that we're here for 1 Q Okay. Do you remember if you were qualified as an expert in 
2 today, bave you ever been involved, either in a personal 2 that case? 
3 capacity or as a representative of MOOT, in any other type 3 A I was not. 
4 of a civil lawsuit? 4 Q Okay. What was the scope of your testimony? Do you recall 
5 A Not as a representative ofMDOT. 5 wbat specific aspect of the case that you were told -
6 Q Okay. What type of civil lawsuit bave you been involved in, 1i A I only recall that it had to do with the constnJction, the 
7 if any, in the past? 7 way the roadway - the road bed was backfilled, and it had 
8 A I did give a deposition when I worlced for Eaton County, at 8 to do with the density under that roadway. 
9 the engineering department of Eaton County. I bave to 9 Q Okay. Any other lawsuits besides that one? 

10 recall the date. 1986 or'S7, I believe. 10 A No. 
1 1  Q Okay. And were you employed by Eaton County? 11 Q Okay. I'm going to ask you not to take offense to this 
12 A Yes, I was. 12 question. This is a question that we ask evexy witness that 

13 Q Okay. From when to when did you wode for those guys? 13 we take a deposition ot;just for background purposes. Have 
1 4  A 1985 through 1988. 14 you ever been convicted or pled guilty to any type ofrelony 
1 5  Q And in wbat capacity were you giving a deposition? 1'5 activity? 
1 6  A I was an engineering technician for Eaton County Road 16  A No. 
17 Commission. 17 Q All right. Have you ever been convicted or pled guilty of 
1 8  Q And wbat were your duties back then? 18 any type of crime involving theft, fraud, dishonesty, fillse 
1 9  A I was involved in inspection of State and Federally funded 19 statements, peIjury, anything along those lines? 
2 0  projects; did material testing, various other duties, 20 A No. 
21  swveying, drafting. 21 Q All right. Have you even been convicted or pled guilty of 
22  Q Okay. What type of projects would you inspect? 22 any type of criminal activity? 
23 A Subdivision projects, inspect the road. 23 A No. 
2 4  Q Did you bave any other - any duties that did not involve 24 MR. BLADEN: Objection. 
25 subdivision projects while you worlced for Eaton County? 25 Q You're cunentlyemployed by MOOT; correct? 

Page 7 Page 9 

1 A Yes. 1 A Yes. 
2 Q What other type of work did you do, projects? 2 Q All right. And wbat's your current title? 

• 
3 A like I said, it was a variety of things that I did there. I 3 A I'm the capital preventive maintenance scoping specialist. 
4 worked as a weigh master part-time. I did sign surveys. It 4 Q Okay. And how long bave you been in that capacity? 
5 was reallywbatever was needed in the engineering 5 A Three years, I believe. 
6 department 6 Q Going back sometime in 'O8? 
7 Q Okay. Were you involved at all with any roadway maintenance 7 A Yeah, I don't remember exactly when the date was that I gnt 
8 projects while you were at Eaton County? 8 that title. 
9 A Not so much maintenance projects. 9 Q Okay. And wbat are your duties in your current position? 

10 Q Okay. What type ofa claim was the lawsuit that you 10 A I bave a variety of duties, but I assist our regions and 
11 testified for? 11 TSC's with selection of maintenance fixes through our 
12 A , You're testing my memory. It bad to do with inadequate 12 capital preventive maintenance program. I also wode 
13 density under the roadway. I think there was some roadway 13 part-time in research, wodcing with the Michigan 
14 fiulure, and it was - had to do with the contractor that 14 universities, Michigan Tech, U ofM. and MSU research 
15 did that work. 15 projects. I get involved with concrete pavements. I wode 
16  Q Okay. Do you happen to remember where the roadway walf! 16 on so me  national committees baving to do with concrete 
17 A It was oorth of Canal - rm sorry - it was on Canal, north 17 overlays. 
18 of Saginaw, and it was a subdivision that was on the east 18 Q Okay. That's what you do? 
19 side of Canal Road. I don't remember the name of the 19 A Yeah, there are other things as well 

"20  subdivision. 20 Q All right. How about prior to 2008? Did you -how long -
21 Q In that case, Eaton County Road Commission was the 21  I guess I should ask you, how long bave you been working for 
22 defendant? 22 MOOT? 
23 A Yes. 23 A 23 years. 
24 Q Was there any other defendants in that lawsuit? 24 Q All right. And if we gn backwards in time prior to serving 
25 A I do not know. 2'5 in your present capacity, what did you do for MOOT? 

• 

3 ( l?ages .6  to 9 )  
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1 A I've worked my whole career in the materials area, and so I 
2 have been in that area that's - the scoping specialist is a 
3 position that's - 1  was always working - well, I bad been 
4 working with the capital preventive maintenance program 
5 since it initiated in the early '90'50 working with 
6 specification writing, and as it relates to mater:iaIs. I've 
7 been involved with it for the eotire-my eotire career, so 
8 I've rcaIly been in the same; area for the whole 23 )'ellIS. 
9 Q Okay. Prior to working for MOOT, where were you employed? 

10 A Eaton County Road Commission. 
11 Q Okay. How about before Eaton County? 
12 A I worked for sol1 and material engineers. That was an 
13 consulting - engineering consulting firm out of Lansing. I 
14 worked for a consultant in New York, United ,States Testing 
15 Company, prior to that, and prior to that, therC was a 
16 company in Texas, National Soil Services in Texas, doing 
17 engineering technician work, all three of those positions. 
18  Q Okay. All right If I were to advise you that the accident 
19 we're here for today bappened back on August 29th of'09, at 
20 that time you would bave been working as a capital 
21 preventive maintenance scoping specialist? 
22 A Yes. 
23 Q All right All right Now, as 1 understand it from some 
24 discoWI)', it appears that MOOT applied some crack fill on 
25 ' M-36 between Pinckney and Gregory during the summer of2009. 

• 
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1 Were you familiar with that project? 
2 A I was not. 
3 Q All right. Did you have any involvement at all with that 
4 project? 
5 A No. 
6 Q All right. Back at that time, in the summer of2OO9, who 
7 did you report to as your supervisor? 
8 A Tim Stallard, I believe. 
9 Q Okay. All right. And my understanding is there's a 

1 0  division within MDOT - let's see here -
11  MR. BLADEN: c&T. 
12 MR. VESPRlNI: - yf'ah. 
13 Q Are you part of that? 
1 4  A Yes. 
15 Q You're part of that division? 
1 6  A Yes, construction and technology. 
17 Q Okay. What does that division -just kind of in a 
18  nutshell - what does that division do? 
1 9  A It's changed over the years. Initially it was involved with 
2 0  research and testing of various things that MOOT uses in 
21  projects, and it's kind of  evolved over the year - I 

22 think - over the years. Construction, they kind of merged 
23 with construction. As we've downsized - that department's 
2 4  downsized - that division has changed. And I don't even 
25 know if they have division status now, or if they're 
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actually called a support area. I think it's the 

consfIuction and technology support area. 
Okay. Now, with respect to a crack filljob, my 

understanding is a crack filljob, that would be done by 

MOOTs maintenance division as opposed to the construction 

division. Is that your understanding? 

No. 

Okay. Who, in your -to your understanding, who is 

responsible for maintenance jobs on roads � M-36? 

It would vary depending on whether it was done under 

contract with Federal funds. So we do several crack fill, 

crack seal and crack filljobs through using Federal funds 
through the capital preventive maintenance prowam 

Gotcha. 
We also have a routine maintenance that is done by our 

maintenance forces that would be crack fill and crack sealed 

projects. 
If it's a project that fulls under the capital preventive 

maintenance program, is that done by the construction 

division, or does it - is that -could be done by either? 

Well, it would be under contract, yes, so it would be 

administered by construction. 
Okay. Based on your experience, are you aware of any 

standards or any guides that MOOT maintenance crews are to 

follow as guides when they're performing ajob, or the crack 

Page 13 

filljobs such as on M-36? 

No, I'm not aware. 

All right Are you aware of a manual entitled the MOOT 
Capital Preventive Maintenance Manual? 

Yes. 
All right Did you have anything to do with the creation of 

that manual? 

Yes. 
All right. What was your involvement with creating that 

manual? 
I was involved since the mid '90'5 from the material end of 

things, helping with specifications. I did the partnering. 

We partnered with the industty in putting that manual 

together, and so I was on those committees and involved. 

Okay. All right. Did you have a hand in creating the 

specifications that are found in that manual? 

Yes. 
All right The specifications that you were involved with, , 

were they strictly as to material needed for various 

projects, or what type of specs were you involved with? 

I was involved with, from the material aspect, the crack 

sealing and filling, anything to do with concrete repair a.nc! 
maintenance, joint resealing and concrete. 

Okay. How about - and in reviewing the manual, I know 

there are some specs in there that apply to - it seems to 
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• 1 be instructing on how ajob's to be done, or under what 1 Q Right. I kind of switched gears for a minute here. I'm 
2 circumstances the job's to be done. Did you bave anything 2 talking about rutting now. 
3 to do with those specs? 3 A Yeah. There are preventive maintenance treatments that we 
4 A I bad something to do with the -with those specifications. 4 use where there are rutted pavements, and there are 
5 I don't know specifically. It was by committee, so - 5 guidelines on the amount of rutting and what fixes may be 
6 MR BLADEN: If you bave something specific, maybe 6 appropriate when there is rutting. 
7 you should show it to him and ask him about it. 7 Q Okay. Are those found within the preventive maintenance 
8 MR VESPRINI: Yeah. All right. 8 manual? 
9 Q Now, what's the purpose of the manual? Why was the manual 9 A Yes. I'm thinking specifically as in regard to chip seals 

10 created? a.o or micro swfaces, and how it relates to wananty, what we 
11 A To give guidance for the wode to be done in the - through 1 1  warranty and wbat's covered under the wananty. 
12 the capital preventive maintenance program. 12 Q Okay. Now,just likeyou said, ifit fulls under routine 
13 Q Do you know whether or not the wode that was done on M-36 13  maintenance, the maintenance department bave their own 
14 back in August of2009 tell under the capital preventive 1 4  separate guidelines. Is that the case with rutting as well? 
15 maintenance program? 1 5  A I do not know. 
16  A Only from discussion, as it was routine maintenance through 1 6  Q Okay. Is there any difference between - I mean, if we bave 
17 our maintenance division, not - it did not fiill under in 17  a crack fill job, such as the one on M-36, depending on the 
18 the capital preventive maintenance program. . 1 8  funding and depending on some of the filctors that you 
19 Q Okay. How would you- how would we know? I mean,just a 1 9  maintained, that crack fill job may fiill under the 
20  layperson coming in from the outside, how would one know 2 0  preventive maintenance manual, or it may fall under routine 
21 whether or not a project fell under that program, or whether 2 1  maintenance, for which they bave their own instructions; 
22 it tell under routine maintenance? How would we know that? 22  correct? 
23 A That would be difficult to know. 23 A Yes. 
24 Q Okay. Would we bave to look at the funding for the project? 2 4  Q All right Would you expect that the - if we keep all 
2 5  A Yeah, you'd bave to go to -each region has their networlc 2 5  things equal with respect to the project, the crack fill 
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1 that they bave to manage, and some of that is done under 1 project, would you expect that the specifications on how to 
2 contract, and some has to be done with our routine 2 do ajob would differ in any way between the two, between 

• 
3 maintenance forces. So you would bave to ask, I guess, the 3 the preventive maintenance manual and the maintenance 

4 local office in order to know. 4 department's own instructions? 
5 Q Well, I guess, because wbat I'm trying to find out - part 5 A I don't know. 
6 ofwbat I'm getting at is I understand in the manual there 6 Q Would you expect it to be any difli::rent based on ywr own 
7 are some sections that bave some specifications, like you 7 experience? 
8 said, dealing with crack fill and joint sealant What I'm 8 MR BLADEN: I'm going to object on lack of 

9 trying to find out is would you expect that the wode to be 9 foundation. You're asking him to speculate. 
1 0  done on M-36 in the summer of2oo9, would you expect that 10  Q You can go ahead. 
1 1  wode to be done in compliance with the manual? 1 1  MR BLADEN: Go ahead. 
12 A Not necessarily. 12 THE WITNESS: So you're saying that you want me to 
13 Q Okay. What would it depend on? 13 speculate, or wbat? 
1 4  A It would depend on maintenance, if it was done on a routine 1 4  MR BLADEN: If you know. He's asking your 
15 maintenance, wbat their - their guidelines. They bave 15 expectation. If you don't bave one, then -
1 6  their own set of guidelines. 1 6  A .I only get called in on maintenance projects. If they call, 

17 Q Okay. How does it differ, if you know? 17 and I will assist them. It's usually in regards to 

1 8  A I do not know. 1 8  material. and so I don't know what guidelines they use when 

1 9  Q All right. Okay. Do you know ifMDOT has any type of 19  they select - it could be different than wbat is select -

2 0  manual or guidelines that help instruct on repairing any 2 0  say a project that we would select in the CPM program. 
2 1  type of rutting in a road surface? 2 1  Q Okay. All right. So do you bave any -does any of your 
22 MR. BLADEN: Objection regarding rutting, and.a 22 wode apply to - besides giving direction once in awhile -
23 . continuing objection related to any rutting questions. Go 23  you said sometimes they call for direction. Do you bave 
24 ahead. 2 4  anything - is your job basically entailing the capital 
2 5  A So you're asking me in regards to rutting? Well, then - 25 preventive maintenance program? 

• 
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• 1 A No, I do several other things. And ifl do get called for 1 because, you know, the wider cracks, you're going to get 
2 assistance from maintenance, I wiII help them as well. 2 more theonal movements in those cracks. But there comes a 
3 Q Okay. What types of things bave you done to help 3 point where you bave associated distress along that crack 
4 maintenance in the past? 4 where you can't really prepare a reservoir, and so you may 
5 A Most recently in regard to crack sealers and crack fillers, 5 decide to crack fill in that circumstance instead of crack 
6 it's been material It's been giving some advice on what 6 sea1. 
7 might be an equivalent material for bidding, so the State 7 Q Okay. What about just the pure number of cracks in a 
8 can get the best price on the materials that are equivalent 8 stretch ofroadway'/ Is that a fBctor? 
9 with increased competition. 9 A Yes, it is. 

10  Q Okay. Have you ever given any advice on the actual 10 Q All right. How is that a fiIctor? 
11 perfonnance of the job on how to fill a crack, so to speak.'1 11  A Usually the more crack, they're narrower cracks, and so 
12 A I have not with maintenance. 12 there isn't as much movement, and so they would be more 
13 Q All right. Have you done that with construction? 13 appropriate to use a crack fill. 
14 A Yes. 14 Q Okay. All right. Do you know whether or not a copy of the 
15 Q Okay. When it comes to the construction jobs, construction 15 capital preventive maintenance manual is supplied to the 
1 6  jobs filIing crack that you've been involved with, bave you 1 6  individual maintenance departments? 
17 ever bad occasion to give instruction on what fuctors to 17 A I do not know. 
18 conSider in considering that as a treatment - 18  Q Okay. From time to time, does the C&T division issue 
19  A Yes. 19  construction advisories to assist personnel, field personnel 

20  Q - as opposed to an overlay or a chip seal, things likc 20  with various jobs they're going to be wotking on? 
21  that? 21  A Yes. 
22 A Yes. 22 Q All right. And when those are issued, is it � that 
23 Q All right. In those circumstances, what type of advice do 23 if they give direction, the directions wiII be followed? 
24 you - I guess what I'm asking is, under what ciroumstances 24 A (Nodding head in affinnative) 
25 is crack fill opted·for in general as opposed to one of the 25 Q That's the expectation? 
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1 more expensive overlaytrea� or chip seal treatments? 1 A Yes. 
2 What considerations are taken into account when you make 2 Q All right. Are you fiuniIiar with any constnu:tion 

• 
3 that decision? 3 advisories that the C&T division bas issued with respect to 
4 A It woold be the width of the crack, whether it's a working 4 crack fill? 
5 crack or a non-working crack, the - maybe associated 5 A I am not 
6 distress along the crack 6 Q Do you know a Brenda O'Brien? 
7 Q Does the depth of the crack bave anything to do with it? 7 A Yes, I do. 
8 A No, that's notreaUy a fuctor. 8 Q Who is Ms. O'Brien? 
9 Q Anything else? Any other fuctors that you tend to consider? 9 A She is the director ofC&T. 

10  A No, I would say those are the main 1iIctors. 10  Q Okay. And how about Kevin Kennedy? 
11  Q Okay. Is it safe for me to assume that the wider the crack 11  A Kevin Kennedy is the capital preventive maintenance 
12 is, the closer you're getting to possibly suggesting 12 engineer. 
13 something other than crack fill as a treatment? 13 Q Is there only one such engineer? 
1 4  A Yes. 14 A Yes. 
15 Q All right. And is it safe for me to assume that the more 15 Q Okay. Do you know, once an advisory is issued, do you know 
1 6  distress 1here is, the closer you're moving towards 16 how it's disseminated down to a wode crew, ifit applies to 
17 suggesting something other than a crack fill as a treatment? 17 a particular job that's going on? 
18  MR. BLADEN: Objection; lack offoundation. What 18  A I do not. 
19  do you mean by ftdistressft? 19  Q This is only if you know. Are you aware ofany rutting 
20 Q What did you mean by "distress"? I guess we should ask you. 2 0  issues in the road sutfuce ofM-36 sometime between August 
21 Yon actually - 2 1  of'08 and August of '091 
22 A Associated distress would be cracking or spalling along side 22 MR. BLADEN: Continuing objection. 00 ahead. 
23 the crack And some cracks are good candidates for crack 23  A I'm not. 
24 sealing, which means you prepare a reservoir and you use a ·24 Q I may bave asked you this, and I apologize ifl did: Do you. 
25 higher quality material that wiII take mote movement, 25 recall specifically being consuhed at an for this M-36 job 

• 
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• 1 for advice on any issues going on at the job site? 1 assume that I've been advised - and you may or may not 
2 A No. 2 know -apparently the wod:: that was done by MOOT was done 
3 Q Have you done any type of your own investigation regarding 3 on M-36 on a stretch in between Pinckney and Gregory, and 

4 this accident? 4 the dates ofwodc encompassed from June 29, 2009 to August 
5 A No. 5 25th, 2009. Were you aware of that? Aware ofany of that? 
6 Q One quick question. I'm just tIying to UIIderstand this -6 A Yes. 
7 differaJtiation betweenjobs that fiill under the program and 7 Q Okay. I want you to assume as wen that we've bad some 
8 jobs that fiill under routine mainte:Dance. Who ultimately 8 testimony from various MOOT representatives -at 1east one 
9 makes that decision? 9 MOOT representative that the cracking that you see in these 

10 A I can't answer that. 10  pictures were fiUrly consistent as fiu' as the amount of 
11 Q Is it a decision they make up in C&T? 11  cmckiog in that entire stretch of roadway, and there are a 
12 A No. I think that that happens in the �on. The region 12 few di1fcrcnt pictures that capture it. If you want to flip 
13 looks at their - their .:.. all of their pavements, and 13 there, and kind ofgot an idea of what we're taIldng about? 
14 they - then they look at the budgets, and what they - what 1 4  A Okay. 
15 can be done under - what can be programmed. I know that IS (Wrtness reviews exhibit) 
1 6  . they program their reconstruction quite a few years ahead, 1 6  Q Now, some are the vehicles, and those were not that 
17 and their preventive maintenance, they would also be 17 important, but -
18  programming, projecting those into the future. And I would 18 (Witness reviews exhibit) 
19  say that ifthosejobs aren't on the mdar for either one of 19  Q Okay. Hypothetically speaking, if this were a project -
20  those, then they would fiill into the routine maintenance 2 0  because I know it's - the  �ons have to make that call -

21  categOIy. 21  but hypothetically speaking, if this were a project that 
22 Q Okay. So ultimately it would be the individual region, 22 tell uruIec the program and your advice was sought as to the 
23 someone in the individual regions, that would - when they 23 type of treatment you would recommend for that stretch of a 

24 have a job come up - 2 4  roadway, is a cmck fiIljob the type of job you'd have 
25 A Yes. 25 recommended? 
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1 Q - they have to make that decision? 1 MR. l3LADEN: Objection; form of the question. It 
2 A Yes. 2 presupposes that it would fiill under the program.. 

• 
3 Q As to which it fiills under? 3 MR. VESPRINI: Suie. Right Understood. 
4 A (Nodding head in affirmative) 4 MR. BLADEN: Go ahead. 
5 Q Are there CYel" any - and I'mjust not that fiumliar with 5 A The cracks are definitely something that I would recolIllIllll1d 
-6 it - are there ever any circumstaoces that could fiill under 6 for crack tilling, because: there are IlllIltiple cracks, a lot 
7 both at the same time, or is that not possible? 7 of those are longitudinal in nature, and so they would be 
8 A It's not normal 8 not taking a lot ofImveme:nt, and so I would say they would 
9 Q Okay. And the funding is different between the two; 9 be appropriate. I'm not seeing a lot of associated di$e:ss 

10  correct? 10 along the crack on some of the close-ups that I've seen. 
11  A Yes; ycs. 11  But it would be appropriate to crack fill But as fiu' as my 
12 Q And that's probably why usually they don't have one that 12 recommendation. I may also recolIllIllll1d a chip seal. 
13 fiills under both? 13 Q Okay. What's a chip seal? 
14 A Right And CPM includes the Federal funding. and the 14 A A chip seal would be a surfuce treatment over this entire 
15 routine maintenance is all MichigaIi funds. 15 sutfuce that you would seal the cracks prior to, and then 
16  Q Gotcha. Okay. That makes sense. Now, when it comes to 1 6  Put an e:IlllIlsion, so it's an asphalt water combination down, 
17 jobs that fiill under the program, you said from time to 17 and then you would put stone down, and roll the stone into 
18 time, you assist in making decisions on what type of 18  that surlilce. 
19 treatment under the manual is appropriate? 19 Q Okay. Now, if; again, if I ask you to assume that the way 
20 A Yes. 20  those cracks are depicted that they - it was f8ir1y 
21  Q That's correct? I'm going to show you some pictures. This 21  consistent as fur as the 8Imunt of the cracks, the entire 
22 was DIIIrlred as Exhibit Number 7 from the Geib deposition from 22 stretch ofM-36 between Pinckney and Gregory, the chip seal 
23 a couple days ago. I can represent to you that these 2 3  that }OO're talking about,. is the chip seal something that 
24 pho!ogn!phs are photographs that were taken by law 2 4  . could be applied to that entire stretch? I mean, I'mjust 
25 enforcement on the day of the accident. I want you to 25 not that familiar with how long a stretch that is. 

• 
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Yes. 
Okay. And is that what you'd recommeud for that � 

stretch, given my assumptions? 
Y rail. I'd say - I would have to take a closer look at the 

project, but it would be either just the crack fill, or the 
crack fill with the combination of the - of a chip seal 
Okay. And in this particular case, why a chip seal? 
Ob, the number of cracks. 
Okay. Based on your experience consulting on other - on 

projects that full within the program, is that an unusual -

an unusually large IIIDlUIlt of cmcks compared to what you've 
seen in other roads similar to M-36 for that large of a 
stretch? 
No. 
It's not unusual? 

It's not unusual. 
Okay. What other roads, just thinking, are - have you scm 

Iikethat? 
I look at so many roads, I would say the majprnyofM-

routes that have HMA pavement on them at different stages in 
their life will show that type of cracking. 
That amount of cracking as well? 
Yes. 
All right. And in those particular cases, have you 

rccoll1lDCDded chip seals? 
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MR. BLADEN: Objection to relevance. Go ahead. 
l.ack of foundation too, but go ahead, by the way. Go ahead. 
I don't recall. I do go on van tours in the regions, and we 

look at so many jobs. and I don't recall all those, but 
that's - it would come up in discussion as either a crack 
fill or chip seal, or possibly a micro surface. 
And what's a micro surfiIce? 

A micro surfilce is, again, just a surfilce treatment that 
gcnemIIy we do the crack seal prior to that, and then it's 
a. say, it's a stiffer surlBce, more durable, but it doesn't 
do as well with reflective cracks, so the cracks would come 
back through, but they would be sealed underneath. 
Okay. Now, do you have any experience or any knowledge 

regarding consistency of tar strips, you know, post 
installation as far as, you know, after a job is done? I 
mean, is there a time period that they become -that they 
harden up or do they stay hard right after it's - the job's 

finished? Do you have any knowledge in that regard as far 
as crack -

Crack filling material? 
- crack filling material? 
Yes. 
Okay. If I ask you to assume that this particular crack 

fiIljob on �-36·was completed, pee the records, four days 
before the accident, and looking at the pictures and 

DEPOSITION OF ANDREW BENNETT 
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1 seeing -and I know pictun:s only go so Dr ... but in 
2 looking at the pictures as Dr as they go, do you have any 
3 expectation as to what the condition of the consistency of 
4 the crack fill, it would have been, four days after its 
5 installation? 
6 A The newer the crack fiIb" material, the more pliable it 

7 will be. Asphah has a tendency to oxidize over time and 
8 stiffen over time. And so the fresh or the newec the 
9 project, that would play a rolo in its consistency. Also 

10 temperature would play a role. Ifit were colder, then it's 
11  going to be a stiffer consistency. If it's houer, it'll be 
12 a little more pliable. 
13 Q When you talk about hotter being a little more pliable. did 
14 you have some type oftempemure range in your head that 
15 you were thinking about that it may become more pliablo 
16  under? 

17 A WeD, our pavement tempemtnres will range from minus 20 to 
18  130 degrees. Obviously at 130, it's going to be pretty 
19 pliable. But, yeah, I would say 90 degrees, you're going 
20  to - it's going to be softer. The hotter it is, the 
21 spongier it'll be. 

22 Q And you brought up a good point When you're talking about 
23 90 degrees, are you talking about road temperature, or are 
24 you talking about like weather tempenrture? 
25 A I'm talking road temperature. 

Page 2 9  

1 Q Okay. Is there any way of knowing -do you have any 
2 experience, you know, for a pavement to heat up to 90 
3 degrees what the outdoor temperature would tend to be? 
4 A Yes, I have a lot of experience. I instaIl temperature 
5 sensors, and I monitor the pavement temperatures, and when I 
6 do evaluation of cracks, fillers, and crack sealers. 
7 Q Okay. What genecaIly are you finding? What temperature 
8 range are you looking at to generate a -the heat at the 
9 pavement to be in the upwards of9O degrees? 

10 A Well, to take another fiIctor, is the solar radiation, which 

11 is a big fuctor with a black asphalt surfilce. It absorbs 
12 more heat, so the -if you have full sunshine, then at 70 
13 degrees, you can easily have a 9O-degree pavement 
14 temperature. 
15 Q Okay. And what about if we go to the -ifwe dropdown? I 
1 6  think you testified that if the pavement gets colder, you 
17 would ctpeCt it be harder? 
18  A Yes. 
19  Q Ifl ask you the same types of questions regarding that, I 
2 0  mean, is there some type of pavement temperature? 
21  A Freezing, at 32 degrees, I think it becomes pretty stiff. 
22 Q Okay. And does that worlc the same way? Based on your 
23 experience, can the weather temperature affect - is there 
2 4  some type of correlation between the weather temperature and 
25 when pavement temperatures reach those types of d� 
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1 A Yes, there's com:lation. The colder it is outside, the 1 Q All right And what was the issue? Do you recall Mlat the 
2 colder the pavement temperature will be. 2 issue was? 
3 Q All right And based on your experience. if you have a 3 A Density. It was the density of the crack sealing that they 
4 pliable - rn scratch that What about if we move away 4 were doing. 
5 from temperatures, per se, and move into things like wetness 5 Q Okay. How did that conversation with New York's Department 
6 or dampness? Do you have any experience with how the 6 of Transportation affect what you guys did here? 
7 wetness or dampness of a crack fill, how that can affect the 7 A It made us cautious about our- the band width and 
8 consistency or the traction of a crack fill? 8 specifically where we had multiple cracks that were - and 
9 A Yes. 9 they gave guidance not to, you know, completely seal an 

10  Q Okay. Can you tell me a little bit about that? 10 area, so you had big, wide swaths of this material 
11  A I would say that wetness is the biggest factor for - that 11 Q Okay. Do you recall what your group eventuallydeclded upon 
12 would create a mction or a traction issue with that type 12 as a specification for recommended band width? 
13  of material 13 A Yes, and this has been ongoing discussion with the induslIy. 
14  Q All right. All right Have you ever been asked in this 14 Like I said, we do partner with indUStly on these 
15  case by MOOT to perform any type of investigation or 15 specifications. 4 inches is what we came up with. 
1 6  . analysis regarding the crack fill out on M-36 and how, ifat 16 Q And do you recall when that 4 inches was instituted as the 
17 all, it may have contributed to this accident? 17 spec? 
1 8  A No. 18 A My recollection is ofrigbt - almost from the beginning of 
19  Q Okay. Are you aware of any testing - obviously not by 19 putting the specification together, mid '9O's. 
.20 yourself - but any testing that was done, I mean, other 20 Q Okay. And has that - to date, has that remained the spec? 
2 1  than yourself: regarding the crack fill or possibly rutting 21 A It has. 
22 of the roadway on M-36? 22 Q All right You mentioned that you partner with indllStiy. 
23 A No. 23 What types ofindustIy do you consult with from time to time 
24  Q If we talk specifically about potePtiaI mction issues or 24 regarding the issue? 
25  loss of traction with respect to crack fill and motorcycles, 25 A This would be the Michigan Road Preservation Association, is 

• 
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1 do you have any knowledge in that area? 1 the induslIy group for - that we partner with for capital 
2 A .  I know of- I know therehave been issues with that, that 2 preventive maintenance. 
3 that has been something that we discussed in committee when 3 Q Okay. All right Okay. Besides a recommended band width, 
4 we were coming up with the capital preventive maintenance 4 was there any other considerations that were made regarding 
5 specifications. 5 the crack fill specs of the manual as it pertains to 
6 Q Okay. And I believe you mentioned that this program, 6 motorcycle issues? 
7 specifications, they started sometime in the early'9O's, 7 A No, not specifically as it pertains to motorcycle issues. 
8 give or take? 8 Q Okay. What about just other potential mction isstl:S, 
9 A Yeah. rd say - weI� I would give mid '9O's when I got 9 maybe ifnot for motorcycles, possibly with, you know, 

10 involved. 10 two-track vehicles? Was there anything that went into that? 
11 Q All right And this conversation that you reca� was that 11 A . W� the issue would be greater for a motorcyclist than it 
12 sometime -l'mjust trying to put a - get a time line 12 would be for - or two-tracks. So, I mean, considering 
13 here - was that sometime when you became involved with 13 motorcycles, I think, is, you know - it would be less of an 
14 the - 14  issue with two-track. 
15 A Yes. 15 Q Okay. Are you aware of any studies that were done or relied 
16  Q So it would have been sometime mid '90'51 16  upon by the C&T division in coming to an agreement on that 
17 A Y cab, between '95 and '97 probably. 17 4-inch band width? 
18 Q Okay. And what types ofissues do you recall being 18 A No studies. 
19 discussed as it may affect specifications in the manual? 19 Q Okay. Were there any testing of any Michigan roadways that 
20 A We knew that there were an issue with some of the motorcycle 20  went into reaching that conclusion of a proper band width? 
21 clubs related to crack seaIing material in New York. I 21  A Yes; yes. 
22 consulted with thein, and they had had some issues, and had 22 Q Okay. What do you recall about that test? 
23 pulled back on thcir program.. 23 A We did mction testing on an area ot; I believe, 1-96. 
24 Q Did you talk with the New York Department of Transportation? 24 Q Okay. Were there any other roads that were tested, if you 
25 A Yes. It was New York DOT. 25 recall? 
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1 A No, I don't recall. 1 individual regions? 
2 Q Okay. Based on your experience in addition to the band 2 A I do some inspections when I can, mainly related to 
3 width, when it comes to fiiction issues with motorcycles, 3 perfo11D3nce. I'm looking at specifically crack sealers and 
4 does the consistency of the cracldill have anything to do 4 fillers, how they're performing. 
5 with that; by that, I mean, whether it's softer or harder? 5 Q Okay. Do you recall doing any such inspections on M-36? 
6 A I can't answer, because the way we do our fiiction testing 6 A I did Iiot 
7 is with a wet - it's always done wet with a tire. And so I 7 Q Okay. Anything subsequent to this accident happening? 
8 have never seen much fiiction data from crack seal that 8 A No. 
9 would indicate, you know, it would be more ofa problem, 9 Q Okay. What types of roadways -just to kind of give me a 

10  whether it's tacky or, say, when it's colder, it's a little 10  flavor - do you recall doing some of those filler 
11  stiffer. I don't know. 11 inspections on? 
12 Q Okay. Fair enough. Fair enough. Does your department 12 A It's through our capital -the ones that are done through 
13 conduct any random fiiction testing from - as a standard 13 capital preventive maintenance. I get those lists from our 
14  practice to test the sufficiency of the 4-inch band width 14 preventive maintenance engineer, and those are ones that I'm 
15 recommendation? 15 usually out doing inspections on. 
16  A No. It's difficult The tires are wider obviously, and so 1 6  Q Are those roads that you've inspected, are those made .\ 

17 we -and I have to go back. That was not a 4-inch width 17 pursuant to a specific request, or is that just the general 
18  that we tested on 1-96. It was where it was put down much 18  policy of your department that you go out on these 
19  wider. This would have been done prior to putting the 19 inspections from time to time? 
20 ·specifications together. 20 A It's not the policy of the department It's just more that 
21 Q Okay. Do you have any knowledge regarding possible fiiction 21 I feel is part of my job to try to evaluate perfo11D3nce. 
22 . .  issues with - ifwe just assume diy - diy crack filling? 22 Q Okay. And you're looking -some of the perfo11D3nce issues 
23 A I don't know of any. 23 you're looking at are with respect to crack fill and crack 
24  Q And if I just shift gears a little bit, and ask you similar 24 sealant; is that correct? 
25 questions regarding any knowledge that you may have 25 A Yes. 

• 
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1 regarding a potential propensity of lUUing in a road 1 Q Have you seen anything - have any seen anything in any of 
2 surfiIce to be a potentially hazardous condition for a 2 your inspections or any of the testing that you've done 
3 motorcycle to traverse, do you have any knowledge in that 3 that's led you to believe that maybe 4 inches is an 
4 area? 4 inappropriate band width? 
5 A I don't. 5 A No. 
6 Q Okay. At any time since you've been with MOOT, are you 6 Q Are you familiar with Crafco? 
7 aware of MOOT receiving any communication from the Federal 7 A Yes. 
8 Highway Administration regarding a potential danger of crack 8 Q Okay. My understanding is it was a couple of Crafco 
9 fill as opposed to the potential danger to motorcyclists? 9 products that were utilized as crack fill on the M3-6 

10 A I don't recall. 10  project I'm going to hand you what we've marked as Geib 
11  Q Do you recall any communication from any motorcycle safety 11  Exln"bit Number 4 .  And then while you're at it as well, this 
12 organizations or motorcycle safety groups, for instance, the 12 was marked as Prat! Exln"bit Number I .  
13 Motorcycle Safety Foundation, the American Motorcycle 13  A Okay. 
14  Association, ABATE of Michigan, anything from any of those 14  Q And you canjust thumb through those, and rIljust ask you 
15 types of organizations that discussed any potential hazards 15  a couple questions about those. 
16  that crack fill presents to motorcyclists? 1 6  A Okay. 
17 A I am not aware. 17 Q The testimony was that the MOOT - or I'm sony - the 
18 Q Okay. Ifl ask you the same questions, any communications 18  Crafco products that were used were Crafco 544 and Crafco 
19 from any of those organizations regarding any potential 19  S IS. Do those numbers have any significance to you? 
20 issues that IUtting in a road sur1ilce presents? Same? 2 0  A Yes. I'm familiar with 515, and actually I do know 
21 A Same answer. 2 1  something about 544 as well. 
22 Q Same answer. 22  Q Okay. 515 is the Road Saver product? 
23 MR. BLADEN: Same objection. 2 3  A Uh-huh (affinnative). 
24 Q Does your department make it a point to conduct any routine 24  Q All right Now, have you ever seen any of the these 
25 inspections of road sur1ilces, or is that left up to the 25  documents I've handed you before? Have you seen any of 

• 
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these documents· before today? 

Yes. 

All right. Have you seen these documents outside the 

context of this litigation? 

Yes. 

All right Are these documents that you utilize in your job 

duties -

Yes. 

- when you're evaluating various product? When you take a 

look at the installation instructions, what specifically are 
you looking for as it pertains to your job duties? 

(Nonvecbal response) 

I guess what would be a better question is why are you -

why do you utilize these from time to time in your-

I mainlyreview these documents from a materia\. standpoint, 

and I look at the specifications and the tests that are nm 
on it, and I would look at their appropriateness for certain 

applications. 

Okay. Okay. And - l'msony. 

Crafco does a really good job with their temperature chart 
as it relates to PG grading and asphalt binders, so, you 

22 know, for certain areas of the country or even, say,certain 
23 regions of the state, the more - the one sealant might be 
24 more appropriate. 

25  Q Okay. Now, with respect to these - to each of these -

1 
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8 
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10  
11  
12  
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14 Q 
15  
16  
17 
18 
19 
20 
21 
22 A 

2 3  
2 4  
25  
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each of these products, you review - you've - as part of 
your job, you review not only the data sheet, but 

installation instructions? 

I have looked at installation instructions before, but, like 
I said, mainly it's the material specifications. 

Sure. Now, assuming if we have a project, a Crafco project, 

that fulls under the program, and it's set to lISe these 

couple different -these products, would you expect that 

these installation instructions would be followed in the 

application of the product? 

MR. BLADEN: Objection; lack of foundation. Go 
ahead and answer the question, if you know. 

Which program are we -
Under the capital preventive maintenance program. Ifwe 

have the crack fill job that - hypothetically speaking, if 

we have a crack fill job that fulls under that program, and 

it's to utilize both of these materials, the 515 and the 
544, would you expect that when that job is actually 

performed, that the job would be performed in compliance 

with the installation instructions that go with each of 

those materials? 

Yes. 

MR. BLADEN: Objection; lack of foundation. It 

hasn't been established that this particular project was a 

capital preventive maintenance project Go ahead 
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Yes. 

Okay. I think rve asked you this probably twice before. I 

apologize in have. I'm just kind of getting caught up 

withmynotes. You performed no testing on M-36; cotrect'l 

No. 

Arc you aware of any testing that MDOT - anyone frcm MDOT 

has done on M-36? 

No. 

All right rve been advised byMDOT that on - in November 

of2010 and in December of201 0, the Brighton TSC and MDOTs 

Brighton TSC staff and Lansing construction and technology 

staffwent to the location and took measurements of the 
amount of crack sealant on the road, and also did a friction 

test. Were you aware that either of those tests had been 
done? 

No. 

You weren't consulted on either of those tests? 

No. 

See, and I believe when I leave these depositions, when I 

walk out the door, I think of that one more question I 

wanted to ask you, so I'm just taking a minute here to see 
22 in can find it before l icave. Let's see here. 

23 (Counsel reviews notes) 

24 Q Arc you aware ofany complaints that were made by anyone to 

25 MDOTregardingtheconditionofM-36 prior to Augustof'09, 
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22 
23 
2 4  A 
25  

Page 41 

either be it complaints regarding cracking in the road, or 

complaints regarding rutting in the road? 

No. 

Okay. Are you aware of any other claim for damages made 
against MOOT other than this lawsuit for injuries received 

on M-36 in the year befure the accident? 

No. 

Other than possibly for MOOTs counsel, have you written out 

any statements at all regarding anything regarding this 

accident? 

No. 

Okay. Not counting anything you may have done for MOOTs 

counsel, have you given any recorded statements to anyone 

regarding anything having to do with this accident? 

No. 

Okay. And I thought of that question. If you take a lode 

at Exhibit NuInbc2" I? 

(Witness reviews exhibit) 
Okay. 

Okay. If you look at the second to last page - I guess I 

should ask you first This appears to be a - it's labeled 

of the maintenance performance guide. Do you know �t this 

is, what these documents are, or where they are from? 

I've known of them. I didn't know specifically about this 

particular one. 
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• 1 Q Okay. The question I bad for you is, if you take a look at 1 new jobs. The one at the county, I think, was based on the 
2 the second from last page, it appean; to addIess hot poured 2 experience that I had with consultants in the material 
3 joint sealant in the context of joint and crack filling. 3 areas, and I did a lot of soil work stiU there, aggregates. 
4 And down at the bottom, towards the bottom of the 4 I got into concrete, and I started testing concrete as well 
5 "recommended work method" box, I noticed an asterisk. 5 back in 79. So there's just - it all seems to fit 
6 "contact Andy Bennett at C&T for approved alternative. " 6 together. 
7 A Yes. 7 Q Okay. How long have you been involved in testing and 

8 Q Do you know in what context? An alternative to what, what 8 evaluating road materials as a career, I should say! 
9 they're refening to? 9 A 23 years, my entire career with MDOT. 

10 A It would be a material alternative. 10 Q Okay. And is there any -how about with Eaton County Road 
11 Q Okay. It would be- 11 Commission? 
12 A Yes. 12 A Not so much in the evaluation. It was more the testing of 
13 Q Okay. 13 the materials. 
14  A So they are listing here "hot joint seal and Crafco rubber, 14 Q Okay. So you were involved in testing ofmateria� mad 
15 type 2, or an 8pIXOved alternative," and then the asterisk. 15 materials with Eaton County Road Commission? 
1 6  so I would be recommending alternatives to that sealant 16  A Yes. 
17 Q An alternate material? 17 Q And then when you began with MDOT, you started, you know, 
18  A Yes. 18 ru say, evaluating. You're talking about evaluating the 
19  Q Not an aItemate, "Hey, this is how you do this job"? 19 technical aspects of the material? 
20  A Right. 20 A Yes, from a Iabomtory standpoint, material properties, and 
21  Q I gotcha. Okay. 21 from a construction standpoint, the performance. 
22 MR. VESPRINI: Thank you very much. 22 Q Okay. That would include reviewing Iitemture, and 
23 THE WITNESS: You're welcome. 23 published studies, and things hlce that? 
24  MR. VESPRINI: I appreciate your time. 24  A Yes. 
25  MR. BLADEN: Okay. Andrew, I have a few follow-up 2 5  Q Would it involve participating in conferences and expert 
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1 questions. 1 panels of that nature? 
2 EXAMINATION 2 A Yes. 

• 
3 BY MR. BLADEN: 3 Q At both the State and Federal level? 
4 Q Looking at Exhibit Number 7, if you're given a range of 4 A Yes. 
5 de�clibing the severity of the cmcking on this particular 5 Q Have you participated in any kind of expert panels yourself 
6 roadway from low to medium to high, what would you classifY 6 as a contn"bu!ing member? 
7 it as, based upon your experience? 7 A I have. 
8 A Medium. 8 Q And what kind of panels have you contn"buted to? 
9 Q Okay. And as a follow-up on your experience, you said you 9 A rve been part of the national committee for concrete 

10 got a degree in - was it? - agricultural - 10 overlays, and been involved in putting that document 
11 A Business. 11 together through Iowa State University. 
12 Q -business at State University of New York - 12 Q Okay. And when you say the "national committee, n is that 
13  A Alford. 13 through AASHTO, 'or what -
14  Q Okay. And how did you get into the field of materials for 14 A It's funded through Federal Highway Administration, but the 
15  MOOT - or for roadway materials, and how did you develop 15 work was being -the principal investigators were the Iowa 
1 6  your expertise? 16  State-
17 A W� it came in -some of my class work was in soils and 17 Q University? 
18  as it relates to agriculture, but I had a mend that was 18  A - it's called the NC', National Concrete Consortium. 
19  working in Texas for an engineering firm down there that 19  Q Okay. Have you had any involvement with any asphalt 
20  they were doing soil work. construction-reJated soil work, 20  evaluation panels or studies? 
21  and that's really how I - 1979, I took my first job down 21  A I have been involved with some with cmck fillers and crack 
22 there., and I just stayed in the field since then. 22 sealers. I'm cummtly on a research -pooled fund 

23  Q Okay. And how did you get involved from moving from soil 23  research project, through University of Illinois on coming 
2 4  work to actual road materials? 24  up with testing that better indicates field performance for 
25  A It's all material related. I took that experience to get 25  crack sealers and cmck fillers. 

,�q��� , :.j: " 
:tI��" S7? " � 
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• 1 Q Okay. Are you 1iuniliar with any - well, let me see - are 1 A It was based on a committee that we bad together, writing 

2 you fiuniliar with - you know what the FedeRl SHRP is? Is 2 the specifications that included industIy representatives as 
3 that term fluniIiar with you? 3 well as MOOT represcntatives. And we looked at equiplllCDt 

4 A Yes. 4 types, and their- the contractors' advice was that the 
5 Q What is that? 5 4-inch band width would give good coverage of the crack. and 

6 A Strategic Highway Research Program. ii also help protect that area adjacent to the CllICk. 

7 Q Okay. And what is that program? 7 Q Okay. But, so why 4 inches and not. say, 6 inches or 8 

8 A That's a Fedeml program that's done to evaluate various 8 inches? 

9 pavemcot types and they have bad projects on seaIanIs too, 9 A The issue that we discussed with motorcycles, and we knew 

10 an evaluation of sealants. 10 there were some issues in New Yorlt, we knew that, and we had 
11 Q Okay. And you said earlier that you're fiuniliar with 11 also - MOOT bad applied some wider areas where friction 

12  specific - especially the Crafco project (sic) 515. Do you 12 became an issue. And we just decided that we didn't want-
13 recall testiJyiog about that? 13 at least during the initial application - for that to be 
1 4  A Yes. 14  avec 4 inches. 
15  Q Okay. And do you know whether or not it's part of the 15  Q Okay. I think you testified earlier that the fresher the 

1 6  Federal SHRP test project, or is that a test material? 1 6  coat - or fu:sher application is more pliable; comet? 

17 A It has been, yes. I think those projects are wrapped up 17 A Yes. 

18  now. I don't know ifthey're still being evaluated, but, 18  Q Iftraflic travels over that within the first few days of 

19  yes, they were. 19 its application. would it have any impact on the band width 

20  Q Okay. Do you know when those projects "wrapped up"? Were 20 of any of the application? 

21  they still being tested in OO? 21 A Yes. 

22 A I doo't, because that particular sealant has been used in 22 Q What kind ofimpact would it have? 

23 more than one - I know in more than one test decIc. I know 23 A Well, there's certain thickness requirement as well, and so 

24  there was a big stndydone out of Ontario as well, and I 24  the more pliable - the tires would probably have a tendency 

2 5  don't know if that was part of the SHRP program that 25 to flatten that materiaI out on the road surfiK:e. 
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1 evaluated the CllIfi:o. And I know that the SHRP did, but I 1 Q Okay. Would it make it - would it widen or narrow the 
2 can't give you the years. They're close. 2 width? 

• 
3 Q Okay. You don't know whether or not that program was still 3 A It could It wouldn't narrow, unless there were abrasion of 

4 in force with respect to the Crafco product in 2009? 4 the material. It would have a tendem:y to make it a little 

5 A I cannot tell you that � 5 bit widCl". 

6 Q Okay. Would there be a way to find that out? 6 Q Okay. So if somebody went out and measured a mat� 
7 A Yes. 7 several months after it's been applied and found that there 

8 Q Okay. Do you have any involvement in putting together the 8 was portionS ofit that were, say, 5 inches, would that be 
9 maintenance - the routine maintenance guidance documents? 9 at all inconsistent with your understanding ofhow motor 

10 A No, unless I'm consulted. 10 vehicle accidents interact with this type of material after 

11 Q Okay. Do you recall whether or not - or were you ever 11 it's been applied? 
12 consulted in putting together the joint and crack filling 12 A No. I can't say specifically the width, but DO. You know, 

13 maintenance program guide for routine maintenance? 13 based on what we discussed. it -the material would flatten 

14 A I was not 14 out, so I'm not sure how wide it would get. 

15 Q Okay. Do you know who would have been consulted in putting 15 Q Okay. All right. But that would be something that you 

16  that together, or who would be the individuals that would- 16  would expect as kind of a not unusual or within the realm. of 

17 who would have bad that responsibility? 17 CIr.pCC!ed? 

18 A No. 18  A Yes. 
19 Q And )OOr responsibilities would be involving the capital 19 Q Okay. Undecstanding, again, these are photographs and you 
20 preventive maintenance; correct? 20  did not pecsonally inspect and review this, and you were 

21 A Yes. 21  asked about whether you might occasionally recommend - or 
22 Q All right If you recall, how was it determined that a 22 on occasion recommend so-called chip sealing. Do you 

23 4-inch band width for a crack sealant or crack fill materlal 23 remembec that -
24  like CllIfi:o applied to cracks, it would be the appropriate 24  A Yes. 

25 width to use? 25  Q - series of questions? Based on these photos, if you can 

• 
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• 1 tell, is this the type of roadway where you would have 1 Q What is a working crack or a non-worlcing crack? 
2 recommended chip sealing as opposed to - okay - let me 2 A A working crack is generally a transverse crack that, 
3 ask -chip sealing as opposed to what was done here? 3 because you have a thermal coefficient of expansion in the 
4 Understanding the limitations of the photographs, and you - 4 HMA material or the asphalt material itself; so depending on 
5 A Yes, I would say that I have recommended chip sealing in the 5 the space of the cracks transversely, that thermal movement 
6 past on roadways like this. 6 though will open and close throughout the year. So that 
7 Q Okay. Is what was done here something that you don't think 7 would be considered a non-working crack. Generally 
8 would be - would you think that this is superior, inferior 8 longitudinal cracks are narrower, and they don't take as 
9 to, or have no opinion about whether or not chip sealing 9 much movement, and so you don't need a material that's a low 

10 should have been done here versus what was done? 10 modulus material that takes all that movement So these 
11  A I don't have an opinion. 11  crack fillers, as I say, are a little bit not as flexible, 
12 Q Okay. Is this, what was done here, appropriate for the 12 but you need something that's going to then hold up to 
13 roadway as you understand it based upon, I understand, 13 traffic and car tires. 
14  limited information of the photographs? 14 Q So what would be more appropriate for a longitudinal crack? 
15 A Yes. 15  A crack filler or a crack sealant procedure? 
1 6  Q Okay. Now, I think you testified earlier it seemed to be 1 6  A Usually crack filling. 
17 that you -there - you made a distinction between crack 17 Q Okay. And for a transverse crack? 
18 filling and crack sealing. Is there a distinction between 18 A That, again, the working and non-worlcing is the first thing 
19  the two? 19  to consider. Then it's associated distress. You look at do 
20  A Yes. 20  you have nmltiple cracks? Do you have any spalling that 
21  Q What's a crack seal versus a crack fill? 21 would prevent you from routing a nice reservoir in that -
22 A As I was explaining that a crack sealer, there's a, you 22  along that crack? 
23 know, national understanding that it's - it involves more 2 3  Q Okay. Routing - or spalling would be - what? - loose 
24 effort, where you prepare a reservoir, so you're routing a 24  material? 
25 reservoir, and you're placing a - what I call a higher 25  A Spalling is actually pieces of material coming out 
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1 quality sealant, or it's a low modular sealant, so it has 1 Q Okay. As far as you can tell, can you see any -you know, 
2 the ability to take more movement And that installation is 2 determine whether in looking at these photos whether there 

• 
3 different as well. We call for that to be flush to 3 are worlcing or non-worlcing cracks that were filled here? 
4 one-eighth of an inch below the surfuce. That's a material 4 A Most of those appear to be non-worlcing cracks. 
5 you don't want to get too much of it up on the surface, 5 Q Okay. If you have a road surface where you have a 
6 because tires can grab that material, and it can ball up on 6 combination of some non-worlcing and worlcing cracks, and 
7 the tire. So the installation is different 7 longitudinal and transverse cracks, is it appropriate to use 
8 Q Is this, what's shown in the photograph here (indicating), 8 a crack fill material in that circumstance, or should you 
9 would you consider that crack fill or crack seal? 9 lISe crack sealant? 

10 A That's crack filling. 10  A You can lISe a stand-alone crack rill. You will not get the 
11 Q Okay. WeD, why don't you tell what the difference is in 11  perfonnance with those working cracks that you would with 
12 crack fill? 12 the crack sealing material In the CPM program, we usually 
13 A Okay. This would be -not require as much pre work, so 1 3  use a - do a combination. We have a warranty specification 
14 usually in preparation of this, they just use a compressed 14  that caIIs for sealing of the transverse worlcing cracks, and 
15 air, just to blow the crack out, and then just apply it in a 15  filling of the non-worlcing cracks. 
16  simple Band-Aid, to they're not doing anything to the crack 1 6  Q And, of course, the worlcing cracks, as you said, have a 
17 to prepare a reservoir or anything. And so this is a -not 17  history - a greater tendency to be pulled out by the - by 
1 8  as Iowa modulus material, and so � isn't something that 18  traffic? 
19  is going to be a problem picking up on tires as traffic hits 1 9  A WeD, no, not necessarily. The crack filling material 
20 it So it's got different material characteristics. 20  withstands traffic. The crack sealing material has to be 
21 Q Okay. l'mgoing to show you some photographs here more 21  installed such that it is not raised in the pavement You 
22 close up. Maybe you can tell me whether you think -how do 22  want it flush to just below. You want it, the traffic 
23 You determine whether to do crack seal versus crack fill? 23  tires, to hit it actually. It keeps the material alive. I 
24 A It has to do with the cracks. The first thing, is it a 24  talked about oxidation of asphalt materials over time. And 
25 working crack or a non-working crack? 2 5  if you can keep it - you can get it from something called 

• 
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sterlc hardening, or oxidation, if you have it in - up 
where the tires can work it 
Okay. All right Does MOOT ever - are you aware of 

getting Federal funding for the SHRP test project materials 
to apply or use the materials? 
We get our normal Federal match. And I can't say whether 

it's more or less than a typical job. I think. we just agree 
to participate. And the only experience I have is in trying 
to come up with money to fix some of the test actions. 
There doesn't seem to be any money in that program for that 
after we agree to do it 
Are you aware of any Federal regulations or guidelines 

regarding the obligations ofMDOT, if they take or use a 
material that's approved under the Federal testing 
program - materials testing program? 
No. 
It doesn't mean that there aren't any, youjust aren't aware 

of them? 
I'm not aware. 
All right Are you aware of studies with respect to chip 

sealing that were done where any motorcycle groups or 
anybody else said, "Hey, this chip sealing procedure's 
causing gravel or material, or loose material in the roads. 
We don't like that stuff either"? 
rm not aware of any. 
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Okay. Was that taken - is that at all a concern when 
you're doing a chip seal project of gravel or loose material 
on the road? 
Yes. That's the biggest challenge with the chip seal is a 

loss of surface aggregate. 
Okay. Is it fair to say that that might be one of the 

biggest reasons why you don't do a chip seal in a particular 
circumstance? 
I would say it's -
- other than - aside from funding pernaps? 
It's one of the biggest reasons some of our offices don't 

select it, that, and the initial damage claims to 
windshields, breaking windshields. 

Okay. Now, looking at this road surface on the 
photograph - understanding, again, these are photographs 
and you weren't there at the time - but does it appear that 
the pavement is wet or damp in any way? 
No. 
Does it appear that the crack fm material is wet or damp 

or, you know, beading water or anything in any way? 
No. 
And, of course, you wouldn't be able to tell what the 

ambient temperature is or this road surface temperature 
based on the photos? 
No. 

Page 5 6  
1 Q That would have to have been made at the time of the 
2 accident-
3 A Yes. 
4 Q -to detennine that; conect? 
5 A Yes. 
6 Q Allright 
7 MR. BLADEN: No further questions. 
8 MR. VESPRINI: A quick follow-up, Mr. Bennett 
9 EXAMINATION 

10 BY MR. VESPRINI: 
11 Q You were asked about this concept of newly applied crack 
12 fill surface possibly expanding a little bit when traffic 
13 runs over it Can you give any kind ofballpaIk in your 
14  experience, what you've seen the variation in the width of 
1 5  the crack fill in that situation? 
1 6  A I've never gone out to measure it, but I - ifyou'rejust 
17 asking for what I think, I don't think that I've seen it 
1 8  over 5 inches. I don't think. it could expand more than an 
19  inch. 
20  Q Okay. All right And then I Wanted to ask you -l'mjust 
21  kind of jumping around, because there's a few quick points I 
22 wanted to hit, and then we can get you out of here. On this 
23 Geib Exln"bit N� 5 you were shown, ifwe assume that that 
2 4  invoice or that proposal has something to do with the M-36 
2 5 project we're talking about, is there anything from the face 
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of that document that would let you decide whether or not 
this particular job fell under the - what do we call it? -
under the capital preventive maintenance program? Is there 
anything from that - I mean, I know you said it's up to the 
region ultimately, but is there anything from that document 
that gives you any clues? 
Y cab, this would give me a clue that it was not under the 

capital preventive maintenance program, because I can see. 
Okay. What other document are you looking at that -
I'm looking at the price per pound, and the inclusion of the 

melter with the sealant, which is only done through our 
maintenance. Our contractors would bid this by road bid 
mile, and a contract situation. 

Okay. Thank YOIL Okay. And finally you were talking a 
little bit about the considerations that went into 
determining - coming up with that 4-inch wide band width 
number as part of the manual Is it fair to say that part 
of the consideration was you want to keep as little of the 
crack fill material on the pavement as possible? 
Yes. 
All right Would you agree with me then the more crack fill 

you have on the surfilce of the pavement, there's going to be 
correlation with the amount of crack fill on the sur1ilce and 
the amount of - or the propensity of a fiiction issue on 
that stretch of pavement? 

�JffJlw���p�.�� .xi': , '" 
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Yes. 
Okay. Is that consideration part of the reason why you said 

based on those pictures, you would have recommended a chip 
seal as an alterative treatment method? 
The density of cracks. like I said, without being there and 

really knowing what's the cause of the crack too, I mean, 
because there's more things that go into that recommendation 
on what to use. 
Okay. Was that part of the consideration or part of why you 

reached that conclusion? 
Density of cracks is the only thing I can see visually there 

as one of the reasons.that I would possibly have recommended 
a chip seal 

Okay. 
MR. VESPRINI: Thank you very much. 
THE WITNESS: You're welcome. 
MR. BLADEN: One follow-up question. 
MR. VESPRINI: It never ends. 
MR. BLADEN: One follow-up question. 

EXAMINATION 
2 1  BY MR. BLADEN: 
22 Q If you recommended a chip seal, would it still be up to the 
23  TSC to determine or the region to determine whether or not 
24  they follow your recommendation? 
2 5  A Yes. 
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And if they determine that they felt that it was more 
appropriate to do this methodology for whatever reason, it 
would be perfectly appropriate to do that methodology? 
Yes. 
Okay. And if they made an engineering judgment that they 

would prefer to do this particular methodology versus what 
you recommended, would you consider that to be a mistake or 
negligent in any way? 
No. 

MR. VESPRINI: Object to the form. Go ahead. 
Would you consider that to be not professionally 

inappropriate under the standards that you're aware of! 
No. 
Okay. 

MR. BLADEN: No further questions. 
MR. VESPRINI: All done. 
(Deposition concluded at 3:31 p.rn.) 
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C O U R T  O F  A P P E A L S  

KIMETA JAKUPOVIC, also known as KlIMETA 
JAKUPOVIC, 

Plaintiff-Appellee, 

v 

CITY OF HAMTRAMCK, 

Defendant-Appellant. 

Before: OWENS, P.J., and K. F. KELLY and FORT HOOD, JJ. 

PER CURIAM. 

UNPUBUSHED 
December 7,2010  

No. 293715 
Wayne Cir"Cuit Court 
LC No. 08-019096-NO 

Defendant, City of Hamtramck (City), appeals as of right from the trial court order 
denying its motion for summary disposition, which was premised on governmental immunity. 
Plaintiff, Kimeta Jakupovic, filed suit against the City, pursuant to MCL 691 . 1402(1), after 
tripping over a damaged sidewalk and -suffering numerous injuries. The City moved for 
summary disposition pursuant to MCR 2. 1 16(C)(7), (8), and (10). The trial court denied the 
motion. We affirm. 

I. BASIC FACTS 

Jakupovic is a resident of the City of Hamtramck. On September 16, 2008, at 1 1 :30 a.m., 
she was walking home from the banle She took an unfamiliar route home and ended up on 
Mitchell Street in Hamtramck. She was not carrying anything and was looking straight ahead. 
Her left foot got caught on the sidewalk, and she tripped and fell forward, first landing on her 
knees, then on her arms. After lying on the sidewalk for at least 10 minutes, she got up and 
continued walking. 

Jakupovic recognized that she was one block away from her doctor'-s office and so went 
there for treatment. Her doctor immediately took x-rays of her left arm, treated her injured 
knees, and called an ambulance. The ambulance took Jakupovic to Detroit Receiving Hospital 
where doctors determined that her left arm had mUltiple fractures. The day after the accident, 
surgeons repaired the arm. Jakupovic has since received painful physical therapy and has a 
constant numbness and tingling in her arm. Her surgeon advised her that the tingling sensations 
would remain indefinitely, that her hand would not be as it was before the accident, and that the 
surgically implanted metal would also remain indefinitely. 
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• Three days after the accident, Jakupovic's son and husband took a series of photographs 

• 

• 

allegedly depicting the sidewalk where she fell. Jakupovic did not go with them to identify the 
location, but testified that the location was correct. These photographs wer-e admitted for the 
trial court's consideration during Jak'Upovic's deposition on May 12, 2009. The images show a 
large crack in the sidewalk that was approximately thre-e-inches deep. Jakupovic's husband and 
son used a tape measure in the pictures to show the depth of the crack. In her deposition, 
Jakupovic marked an "X" on the crack in the pictures to identify it as the place she f-ell. The 
sidewalk in the images is located just north of the driveway for 9465 Mitchell Street, but is ·still 
within the property lines of the residence . 

. The parties disputed the location of the defective area in relation to the neighboring 
properties. · 9465 Mitchell is next door to 9477 Mitchell. Jakupovic alleged that the actual defect 
in the sidewalk was significantly closer to the front door of 9477 Mitchell than the front door of 
9465 Mitchell . .  She also alleged· that the defect was only ten feet and four inches away from the 
actual property line of 9477 Mitchell. Because of the alleged close proximity to both properties, 
Jakupovic claimed that she could not determine the exact property line that contained the 
defective part of the sidewalk. She also claimed that there were no other defects on the sidewalk 
by either property. The City disputed that this was the only defect in the area. The City also 
alleged that the defect was clearly on the 9564 Mitchell property and that there should have been 
no confusion with it being at 9477 Mitchell. 

On September 26, 2008, ten days after the accident, Jakupovic's attorney served a 
written, pre-suit notice on the City's Clerk. It stated: 

Please be advised that Kimeta Jakupovic tripped and fell and injured herself on 
September 16, 2008, at approximately 1 :30 p.m., on defective city sidewalk 
located adjacent to the aforesaid address of 9477 Mitchell, Hamtramck, Michigan. 
This notice is being made pursuant to the applicable ordinances and statutes with 
regards to defect and injury caused therein. 

After receiving Jakupovic's notice, the City sent the letter to its insurance provider, a 
private insurance · company. The insurer hired a private investigator to contact Jakupovic's 
attorney and request an interview with Jakupovic. The private investigator conducted the 
interview on December 4, 2008. Jalmpovic alleges that neither the City nor its insurance 
company had a representative at the interview. She also alleged that the investigator took 
copious notes. However, no record of the interview has surfaced. During the interview, she 
provided the investigator with names, addresses, and phone numbers of her husband and son. 
She also claims to have given the investigator copies of all related medical records, including the 
surgical report. 

On at least two occasions during the year prior to Jakupovic's injury, the owner of 9465 
Mitchell Street, Miroslaw Lesinski, called the City to advise it of the damaged sidewalk in front 
of his home. The City did not respond after Lesinski's initial call, and on his second call advised 
him that he would personally have to contact and pay a contractor to fix the sidewalk. Six days 
after the accident, the owner of 9477 Mitchell, Kazimierz Dzieglewicz, obtained a permit to 
repair the damaged sidewalk. He obtained the permit as a favor to Lesinski, since they were 
neighbors. After receiving the permit, and without knowing about Jakupovic'-s accident, 
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Lesinski called a contractor who repall'ed the sidewalk in approximately October or November 
2008. Lesinski's deposition indicates he thought the repair was "November or end of 
September." His native language was not English, but there was never any attempt to clarify 
whether he actually meant to say "November or end of October" -although this could be the 
case. Dzieglewicz supervised the entire repair. 

Jakupovic filed a formal complaint against the City on December 22, 2008. The City 
received the complaint on January 2, .2009. It stated in relevant part: 

Defendant, City of Hamtramck, had jurisdiction in front of aforesaid address of 
9477 Mitchell . . . . [T]he Plaintiff was caused to have tripped and fell upon the 
defective condition of the sidewalk, namely broken and raised pieces of cement 
which caused the sidewalk to become in disrepair and unsafe for public travel, 
thereby causing her to stumble and be thrown to the ground with great force and 
violence, and thereby causing her to have suffered severe bodily injuries . . . .  

* * * 

Plaintiff was then and there injured about the head, body, and limbs, as well as 
causing injuries both externally and internally, and causing the Plaintiff herein to 
suffer with bodily pain, disability and mental anguish . . .  as well as causing the 
Plaintiff to suffer significant injury to her neck and back, as well as a fracture of 
her left radius and left ulna, all of which required surgery, and that further, said 
injuries are permanent and progressive in nature. 

In filing her claim, Jakupovic asserted the highway exception to governmental immunity 
under MCL 69 1 . 1402. The City argued that Jakupovic's claim was precluded because she did 
not give proper notice under MCL 69 1 . 1404(1).  In denying the City's motion for summary 
disposition, the trial court stated that J akupovic gave adequate notice. The City appeals as of 
right pursuant to MCR 7.202(6)(a)(v) . 

II. ADEQUATE NOTICE 

A. STANDARD OF REVIEW 

This Court reviews de novo a trial court's ruling on a motion for summary disposition. 
Beaudrie v Henderson, 465 Mich 124, 129; 63 1 NW2d 308 (2001). This Court's review is 
limited to the evidence that had been presented to the trial court at the time the motion was 
decided. Innovative Adult Foster Care, Inc v Ragin, 285 Mich App 466, 476; 776 NW2d 398 
(2009). This Court reviews de novo the determination of the applicability of the highway 
exception as a question oflaw. Plunkett v Dep 't ojTransp, 286 Mich App 168, 1 80; 779 NW2d 
263 (2009). 

B. THRESHOLD FOR THE HIGHWAY EXCEPTION 

In general, government agencies are granted broad immunity when they are engaged in a 
governmental function. Id. at 1 8 1 .  There are, however, a number of exceptions to governmental 
immunity, including the highway exception. MCL 69 1 . 1402(1); Lash v Traverse City, 479 Mich 
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• 1 80, 195 n 33 ; 735 NW2d 628 (2007). A municipality has no duty to repair or maintain, and is 
not liable for injuries arising from, a portion of a county highway outside of the improved 
portion of the highway designed for vehicular travel, including a sidewalk, unless, at least 30 
days before the injury, the municipality knew or, in the exercise of reasonable diligence, should 
have known of a defect in the sidewalk, and the defect was a proximate cause of the injury. 
MCL 691 . 1402a(1); Robinson v City of Lansing, 486 Mich 1 ,  10-1 1 ;  782 NW2d 171  (2010). 

• 

• 

In the- case at bar, Lesinski notified the City that the sidewalk was in disrepair on two 
different occasions. Lesinski first called the City in approximately January 2008. This was nine 
months prior to Jakupovic's fall. Lesinski made his second call to the City around August or 
September 2008. In his calls, he indicated that there was a metal pipe sticking out of the 
sidewalk in front of his house. Consequently, the City knew or should have known of the 
alleged defect at least 30 days prior to J akupovic' s injury. Robinson, 486 Mich at 10-1 1 .  

Because Jakupovic's claims contain the threshold requirements of the highway exception, 
the central issue is whether Jakupovic gave adequate notice to the City of the defect under MCL 
691 . 1404(1 ). 

C. THE NOTICE REQUIREMENT 

An injured person must notify the governmental agency having jurisdiction over the 
roadway of the occurrence of the injury, the injury sustained, the nature of the defect, and the 
names of known witnesses, within 120 days from the time the injury occurred. MCL 
691 . 1404(1); Rowland v Washtenaw Co Rd Comm 'n, 477 Mich 1 97, 200, 203-204, 2 19; 73 1 
NW2d 41  (2007). The purposes of requiring notice are to provide the governmental agency with­
an opportunity to investigate the claim while it is fresh and to remedy the defect before another 
person is injured: Plunkett, 286 Mich App at 176-177. 'The notice need not be provided in a 
particular form. Burise v City of Pontiac, 282 Mich App 646, 654; 766 NW2d 3 1 1  (2009). It is 
sufficient if it is timely and contains the requisite information. Id. 

Jakupovic's initial notice was dated September 26, 2008, ten days after her accident, and 
stated that she ''tripped and fell and injured herself . . .  on defective city sidewalk located 
adjacent to the aforesaid address of 9477 Mitchell." We hold that this written notice failed to 
meet the MCL 691 . 1404( 1) standard. In Rowland, the Supreme Court held: 

MCL 691 . 1404 is straightforward, clear, unambiguous, and not constitutionally 
suspect. Accordingly, we conclude that it must be enforced as written . . . .  Thus, 
the statute requires notice to be given as directed, and notice is adequate if it is 
served within 120 days and otherwise complies with the requirements of the 
statute, i.e., it specifies the exact location and nature of the defect, the injury 
sustained, and the names of witnesses known at the time by the claimant, no 
matter how much prejudice is actually suffered. [Rowland, 477 Mich at 2 19  
(emphasis added).] 

Jakupovic's September 26th notice failed to specify the nature of her injuries or the exact 
nature of the defect. It merely stated that she "injured herself' and that the sidewalk was 
"defective." Summary disposition would have been appropriate if the notice inquiry ended here. 
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• However, a plaintiffs attempt to .give adequate notice is not limited to her first effort. Burise, 
282 Mich App at 654. Rather, the requirement of MCL 69 1 . 1404(1) is satisfied so long as a 
plaintiffs notice is within 120 days of the injury and contains the identified information. Id. at 
654. 

• 

• 

In Burise, this Court found that the plaintiffs initial notice failed to identify the name and 
address of a known witness. But this Court held that the plaintiff effectively cured this defect by 
providing the relevant information on a claim form that the defendant sent to her. The defendant 
in Burise received this "new" information on the 120th day after the injury occurred. In 
affIrming the trial court's denial of the defendant's motion for summary disposition, this Court 
held: 

A purported notice that does not comply with the statute is insufficient. Because 
plaintiff did not include the name of a known witness in the initial notice, 
plaintiffs initial notice was defective. But because plaintiff did, in fact, properly 
serve a legally sufficient notice within 120 days of the injury, plaintiff was in 

'compliance with MCL 69 1 . 1404(1). [Id. at 655 .] 

Here, as in Burise, Jakupovic initially failed to provide adequate notice. However, she 
remedied this in her complaint that she served on the City on January 2, 2009. This was 108 
days after the injury occurred. Jakupovic's complaint alleged: 

Defendant, City of Hamtramck, had jurisdiction in front of aforesaid 
address of 9477 Mitchell. . . .  [T]he Plaintiff was caused to have tripped and fell 
upon the defective condition of the sidewalk, namely broken and raised pieces of 
cement which caused the sidewalk to become in disrepair and unsafe for public 
travel, thereby causing her to stumble and be thrown to the ground with great 
force and violence, and thereby causing her to have suffered severe bodily 
injuries . . . .  

* * * 

Plaintiff was then and there injured about the head, body, and limbs, as well as 
causing injuries both externally and internally, and causing the Plaintiff herein to 
suffer with bodily pain, disability and mental anguish . . .  as well as causing the 
Plaintiff to suffer significant injury to her neck and back, as well as a fracture of 
her left radius and left ulna, all of which required surgery, and that further, said 
injuries are permanent and progressive in nature. 

We note that although MCL 69 1 . 1404 is casually referred to as a pre-suit notice statute, 
there is nothing in its language requiring that adequate notice be a condition precedent to filing a 
lawsuit. Rather, it states: 

As a condition to any recovery for injuries sustained by reason of any defective 
highway, the injured person, within 120 days from the time the injury occurred, 
except as otherwise provided in subsection (3) shall serve . a notice on the 
governmental agency of the occurrence of the injury and the defect. The notice 
shall specify the exact location and nature of the defect, the injury sustained and 
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the names of the witnesses known at the time by the claimant. [MCL 69 1 . 1404(1) 
(emphasis added).] 

By contrast, we note that the language of the notice statute for medical malpracttce claims, 
provides that "a person shall not commence an action alleging medical malpractice against a 
health professional or health facility unless the person has given the health professional or health 
facility written notice under this section not less than 1 82 days before the action is commenced." 
MCL 600.291 2b(1) (emphasis added). 

Jakupovic's complaint sufficiently stated the exact nature of her injuries, as well as the 
nature of the defect. Therefore, . she remedied the elements of the defective "September 26th 
notice within 120 days of her accident. Further, Jakupovic testified that the only possible 
witness to her injury was someone she thought she saw getting out of a car, but who never came 
to help her. Therefore, she had no known witnesses about whom she was obligated to notify the 
City. 

The City argues that Jakupovic's husband and son should have been listed as witnesses in 
her initial notice. However, the City does not provide any case law to support this contention. 
Further, there is little reason to conclude that the plain meaning of "witnesses known at the 
time," under MCL 69 1 . 1404(1), refers to those persons who go to the scene of an accident 
several days after it occurred in order to investigate. 

Alternatively, the City contends that Jakupovic should have listed the owners of 9477 and 
9465 Mitchell Street (Lesinski and Dzieglewicz) as witnesses. Again, there is nothing in the 
plain meaning of MCL 69 1 . 1404(1) that indicates a plaintiff is to conduct her own investigation 
of the accident scene to determine if any witnesses unknown to her at the time of the accident 
would be willing to come forward. On the contrary, a plaintiff only has to provide names of 
''witnesses known at the time." Here, based on Jakupovic's account of the incident, there were 
no such witnesses. Consequently, she was not required to provide this information to the City in 
her notice. 

The only question remaining with regard to Jakupovic's notice is whether she adequately 
specified the location of the defect. MCL 69 1 . 1404(1). In her September notice, she stated that 
the defect was "adjacent to aforesaid address of 9477 Mitchell Street, Hamtramck, Michigan." 
Her January complaint again stated the defect was "adjacent to the address of 9477 Mitchell, in 
the City of Hamtramck, County of Wayne, State of Michigan." It also stated, "in front of 
aforesaid address of 9477 Mitchell." In fact, the alleged defect was in front of 9465 Mitchell 
Street, which was immediately next to 9477 Mitchell. 

"[W]hen notice is required of an average citizen for the benefit of a governmental entity, 
it need only be understandable and sufficient to bring the important facts to the governmental 
entity's attention." Plunkett, 286 Mich App at 1 76.  "[A] liberal construction of the notice 
requirements is favored to avoid penalizing an inexpert layman for some technical defect." Id. 
A notice that is in substantial compliance with the law should not be held ineffective. Id. at 177. 
A plaintiffs description substantially complies with the statute when coupled with the specific 
description of the location, time, and nature of the injuries. Id. 
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• Finding Jakupovic's notice defective simply because she gave the address of the property 

• 

• 

immediately next to the correct one would penalize her for "some technical defect." Id. at 176. 
She would have had to make an inquiry with the property owners in the area as to the ownership 
of the parcel with the defective sidewalk. Moreover, her assertion that the defect was "adjacent 
to" 9477 Mitchell Street, Hamtramck, Michigan, does not frustrate the twin aims of MCL 
69 1 . 1404( 1), which are to provide the governmental agency with an opportunity to investigate 
the claim while it is fresh and to remedy the defect before another person is injured. Id. at 1 76-
1 77. 

. Further, with Jakupovic's description in hand, "men of common understanding and 
intelligence . . .  by exercise of reasonable diligence and without other information from the 
plaintiff [could have found] the exact place where it is claimed the damage was received." 
Berribeau v City of Detroit, 147 Mich 1 19, 125; 1 1 0 NW 5 12 (1 907). In doing so, the City 
would have had an opportunity to investigate the claim and remedy the defect. 

The City cites an unpublished case from this Court, Mawri v City of Dearborn, 
unpublished opinion per curiam of the Court of Appeals, released August 6, 2009 (Docket No. 
283893), to support its contention that Jakupovic never gave the "exact" address of the defect, 
and therefore her notice fails. In Mawri, the plaintiffs notice, as well as his later complaint, 
stated · he fell "in the area of 5034 Middlesex, Dearborn Michigan." Id. The actual site of 
plaintiff's fall was 5026 Middlesex, the property next door to 5034. This Court held that MCL 
69 1 . 1404(1) requires the "exact" location of the defect and therefore the plaintiff's notice and 
complaint both failed to meet the statutory requirements. Id. However, the Court went on to 
say, "Even if the address was 'close enough,' the letter to defendant does not describe the 'nature 
of the defect' as required by [the statute] . Id. 

The City's reliance on Mawri is misguided for three reasons. First, Mawri is an 
unpublished opinion, and we are not bound by it. MCR 7.2 1 S(C)( 1). Second, this Court left 
open the possibility that even if the description of the location is somewhat imprecise and merely 
"close enough," this flaw may not be fatal when the notice meets the rest of the requirements of 
MCL 69 1 . 1404(1). Finally, this Court's published analysis in Burise runs counter to the City's 
argument. 

In Burise, the plaintiff's notice indicated that the location of the defective roadway was 
"between Bo's Brewery, 5 1  North Saginaw, and the Pontiac Osteopathic Hospital Building at 64 
North Saginaw." Burise, 282 Mich App at 648. This was a relatively broad swath of roadway in 
an urban area with the potential for the presence of multiple road defects. Yet, this Court found 
that the plaintiffs description met the "exact" location requirement of MCL 69 1 . 1404(1). Id. at 
654. Here, Jakupovic's description that the sidewalk defect was "adjacent to 9465 Mitchell 

-7-



• 

• 

• 

Street" falls within the range that this Court found acceptable in Burise because the area was far 
less broad. I 

The City · also argues that when Lesinski repail"ed the sidewalk within weeks after the 
accident, this effectively -stymied the underlying policy aims of MCL 69 1 . 1 404. Since the defect 
was gone, the City argues it could · not protect itself from a lawsuit by conducting an 
investigation. However, even though the other portions of Jakupovic's  September 26th notice 
were defective, her initial notice gave the City enough information about the location to allow it 
the opportunity to at least conduct a basic inspection. While the record does not indicate the 
exact time between the September 26th notice and the sidewalk repair, it does show there was a 
reasonable window of opportunity for the City to make an inquiry. 

Further, based on Lesinski's .testimony, the City had been on notice that there was a 
defect in front of 9465 Mitchell 'Street for several months. Yet, it elected not to act on Lesinski'-s 
warnings and instead told him he was responsible for the repair. 

The Gity's final argument · on appeal is that Jakupovic's oral interview with an 
investigator hired by the City's insurance company cannot adequately cure her initially defective 
notice. But because we find that her January complaint gave the City adequate notice and was 
timely filed under MCL 69 1 . 1404(1), we need not address this issue. 

AffIrmed. 

/s/ Donald S.  Owens 
/s/ Kirsten Frank Kelly 
/s/ Karen M. Fort Hood 

I Because we hold that Jakupovic's notice met all of the requirements of MCL 69 1 . 1404(1), we 
need not to address whether Jakupovic met the substantial compliance standard set forth in 
Plunkett, 286 Mich App at 177. 
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